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 Pursuant to Federal Rule of Civil Procedure 41(a)(1)(A)(ii), all 

Parties in these proceedings hereby stipulate to the dismissal without 

prejudice of all Plaintiffs’ claims against all Defendants, subject to the 

conditions set forth below. For purposes of this stipulation, “Plaintiffs” 

means Patrick Fehily and David T. Malley. Defendants means Joseph R. 

Biden, Jr., in his official capacity as President of the United States; Gina 

Raimondo, in her official capacity as Secretary of the United States 

Department of Commerce; and Deb Haaland, in her official capacity as 

Secretary of the United States Department of the Interior. Defendant-

Intervenors means the Conservation Law Foundation; Natural 

Resources Defense Council, Inc.; Center for Biological Diversity; and R. 

Zach Klyver. “The Parties” means Plaintiffs, Defendants, and Defendant-

Intervenors. 

1. Plaintiffs, or their privies, successors, or assigns shall not file 

another lawsuit against Defendants or Defendant-Intervenors that 

arises out of or relates to the events and facts set forth in Plaintiffs’ 

Complaint, filed April 12, 2022 (Dkt. # 1), or their Amended Complaint, 

filed September 12, 2022 (Dkt. # 34). 
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2. The Parties intend that this Stipulation shall have the same 

effect, with respect to any future litigation brought by Plaintiffs, or their 

privies, successors, or assigns against Defendants or Defendant-

Intervenors, that asserts claims arising out of or relating to the events 

and facts set forth in the Complaint or Amended Complaint, as a 

dismissal with prejudice. The Stipulation is framed as a conditioned 

dismissal without prejudice, rather than a dismissal with prejudice, 

which would operate as a decision on the merits, solely because the 

Plaintiffs wish to avoid possible collateral consequences unrelated to and 

distinct from a bar on future litigation (i.e., consequences such as adverse 

effects on Plaintiffs’ ability to pursue future employment). 

3. Plaintiffs further agree not to take any steps that are 

deliberately intended to litigate through a proxy or proxies the claims 

that arise out of or relate to the events and facts set forth in the 

Complaint or Amended Complaint. 

4. Plaintiffs shall preserve all documents (including paper 

documents and electronically stored information, including but not 

limited to information stored on computers, phones, or other electronic 

devices) within their possession, custody, or control that are responsive 
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to any discovery request pertaining to Defendant-Intervenors’ 

affirmative defense of collateral estoppel, by providing all such 

documents to their counsel at Pacific Legal Foundation within 60 days of 

the date of this Stipulation. Pacific Legal Foundation shall oversee the 

collection of the documents and preserve them for seven years from the 

date of this Stipulation. 

5. All parties shall bear their own costs and fees. 

 DATED: March 13, 2023. 
 
 
 
 
DAMIEN M. SCHIFF* 
Cal. Bar No. 235101 
Pacific Legal Foundation 
555 Capitol Mall, Suite 1290 
Sacramento, California 95814 
Telephone: (916) 419-7111 
DSchiff@pacificlegal.org 
 
* Pro Hac Vice 
 

Respectfully submitted, 
 
/s/ Jonathan M. Houghton  
JONATHAN M. HOUGHTON 
N.J. Bar No. 369652021 
FRANK D. GARRISON* 
Ind. Bar No. 34024-49 
PAIGE E. GILLIARD* 
Cal. Bar No. 330051 
Pacific Legal Foundation 
3100 Clarendon Blvd., Suite 1000 
Arlington, Virginia 22201 
Telephone: (202) 888-6881 
JHoughton@pacificlegal.org 
FGarrison@pacificlegal.org 
PGilliard@pacificlegal.org 

Counsel for Plaintiffs 
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TODD KIM 
Assistant Attorney General 
Environment & Natural Resources Division 
 
/s/ Frances B. Morris      
FRANCES B. MORRIS 
U.S. Department of Justice 
Environment & Natural Resources Division 
Natural Resources Section 
P.O. Box 7611 
Washington, D.C. 20044-7611 
(202) 514-2855 
(202) 305-0506 (facsimile) 
frances.morris@usdoj.gov 
 
ATTORNEYS FOR DEFENDANTS 

 
 

/s/ Bradley Campbell      
Bradley Campbell (NJ Bar No. 025212005) 
226 Swan Street 
Lambertville, New Jersey 08530 
(617) 850-1786 
brad@bradcampbell.us 
 
ATTORNEY FOR INTERVENORS CLF, 
NRDC, CBD, AND R. ZACK KLYVER 
 
Erica Fuller (admitted PHV) 
Conservation Law Foundation 
62 Summer Street 
Boston, Massachusetts 02110 
(617) 850-1727 
efuller@clf.org 
 
ATTORNEY FOR INTERVENOR CLF 
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Katherine Desormeau (admitted PHV) 
Natural Resources Defense Council 
111 Sutter Street, 21st Floor 
San Francisco, California 94104 
(415) 875-6100 
kdesormeau@nrdc.org 
 
Charles R. Corbett (admitted PHV) 
Natural Resources Defense Council 
1152 15th Street NW, Suite 300 
Washington, DC 20005 
(202) 289-6868 
ccorbett@nrdc.org 
 
ATTORNEYS FOR INTERVENOR NRDC 
 
Kristen Monsell (admitted PHV) 
Center for Biological Diversity 
1212 Broadway, Ste. 800 
Oakland, California 94612 
(510) 844-7137 
kmonsell@biologicaldiversity.org 
 
ATTORNEY FOR CBD AND R. ZACK 
KLYVER 
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Certificate of Service 

I hereby certify that I electronically filed the foregoing with the 

Clerk of the Court for the United States District Court for the District of 

New Jersey by using the CM/ECF system.  

I certify that all participants in the case are registered CM/ECF 

users and that service will be accomplished by the appellate CM/ECF 

system. 

/s/ Jonathan M. Houghton 
JONATHAN M. HOUGHTON 

"So ordered."

s/Georgette Castner
  U.S. District Judge

Date: 3/14/2023
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