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Section 1: Executive Summary

On behalf of the undersigned organizations—Natural Resources Defense Council
(NRDC), Earthjustice, Campaign for Lead Free Water, Concerned Pastors for Social Action,
Flint Rising, Newark Education Workers Caucus (NEW Caucus), United Parents Against Lead,
and Water You Fighting For?—and their millions of members and online activists nationwide, we
respectfully submit these comments on the U.S. Environmental Protection Agency’s (EPA’s)
proposed Lead and Copper Rule Improvements (LCRI).! The signatories of these comments are
local and national organizations that have extensive lived experience with lead-in-drinking-water
crises in communities across the nation, deep legal and technical expertise in drinking water
safety and regulation, and a long history of advocating for strengthened protections against the
risks posed by lead in drinking water.

We strongly support EPA’s goal to strengthen and simplify its regulation of lead and
copper in drinking water. As EPA candidly acknowledges, there is no safe level of lead exposure,
and lead that leaches from water pipes and fixtures, especially lead service lines (LSLs), is a
major source of dangerous lead exposure nationwide.? To address this threat, the Safe Drinking
Water Act® requires EPA to specify treatment techniques for controlling lead and copper in
drinking water that “would prevent known or anticipated adverse effects on the health of persons
to the extent feasible.”* However, for more than three decades, EPA’s 1991 Lead and Copper
Rule’ (LCR) has proven to be a porous safety net that allows unsafe levels of lead to persist in
America’s drinking water systems, resulting in a long string of lead-in-drinking-water crises in
cities and towns including Washington, D.C., Flint, Michigan, Newark, New Jersey, Benton
Harbor, Michigan, Portland, Oregon, Clarksburg, West Virginia, and many others. Tragically,
time and again these crises have fallen hardest on the most vulnerable, particularly children
living in lower-wealth communities and communities of color.

EPA’s 2021 Lead and Copper Rule Revisions® (LCRR) failed to meet the urgency of the
moment. As EPA acknowledged later that year, the LCRR left “significant opportunities to
further improve upon it to achieve increased protection of communities from lead exposure
through drinking water.”” Accordingly, EPA embarked on its development of the LCRI to
“protect public health and fully and equitably meet the requirements of the Safe Drinking Water
Act.”®

We applaud EPA for continuing to work diligently to improve its regulation of lead and
copper in drinking water. The proposed LCRI includes many positive changes that will help to

1'88 Fed. Reg. 84,878 (Dec. 6, 2023).

2 See 88 Fed. Reg. at 84,879, 84,897.

342 U.S.C. §§ 300f et seq.

41d. § 300g-1(b)(7)(A). As discussed later in these comments, EPA could (and should) regulate lead and copper
through a maximum contaminant level (MCL), rather than with treatment techniques, but that is not the regulatory
approach that EPA has employed since 1991.

556 Fed. Reg. 26,460 (June 7, 1991).

686 Fed. Reg. 4198 (Jan. 15, 2021).

786 Fed. Reg. 71,574, 71,577 (Dec. 17, 2021).

8 86 Fed. Reg. at 71,578.
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protect public health for decades to come. We strongly support the core structure of the LCRI
including EPA’s proposals to:

Require most water systems to replace lead service lines within 10 years, including
water systems of all sizes;

Require water systems to complete inventories of lead service lines, update their
inventories regularly, and verify service lines of unknown materials;

Improve tap water sampling by requiring testing of both the first and fifth liter of water
at locations served by a lead service line, which will better characterize the water that has
been sitting in the service line; and

Reduce the action level for lead that triggers requirements for water systems to study
and implement corrosion control treatment, source water treatment, and public education

and outreach.

Nevertheless, the proposed LCRI contains weaknesses, loopholes, and shortcomings that

we fear may imperil the LCRI’s ability to achieve President Biden’s and EPA’s laudable goals to
reduce lead exposure in drinking water fully, quickly, and equitably. In the final rule, we urge
EPA to make a variety of changes to strengthen and simplify the rule further and to help ensure
that its implementation will live up to its promise. To safeguard the LCRI’s success, it is essential
that EPA, at a minimum:

Close loopholes that will allow many lead service lines to be left in place indefinitely.
As proposed, the LCRI would allow water systems to leave lead service lines in use if the
system asserts that it lacks access to the full service line for any reason, including because
the property owner is unable or unwilling to pay a portion of the replacement cost. The
rule should presume that water systems control their service lines, as EPA has concluded
previously. The final LCRI must require water systems to provide full lead service line
replacements at no direct cost to the customer and to assert “control” over and take
responsibility for the replacement of all lead service lines. The LCRI should require that
primacy states ensure that their rules will include these measures. Without these changes,
the LCRI will fail to achieve full, equitable replacement of lead service lines, and risks
exacerbating environmental injustices by disproportionately leaving lead service lines in
place in lower-wealth communities and communities of color.

Close loopholes that will allow some water systems up to four or five decades to
replace lead service lines. As proposed, the LCRI would automatically give extensions
of the ten-year deadline for lead service line replacements (LSLRs) to water systems in
many hundreds or thousands of communities nationwide. The final LCRI must eliminate,
or at a minimum narrow and shorten, any extensions to ensure that lead service lines are
replaced as quickly as possible, and that extensions of time are allowed only in truly
exceptional circumstances. The communities affected by any proposed extensions should
get notice and an opportunity for comment and a local hearing so their views can be
considered before any lengthy extensions are approved.
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Adopt a more stringent standard for lead action level exceedances by lowering the
lead action level to no more than 5 ppb and increasing the percentile used to assess
compliance. Although the LCRI’s proposed lead action level of 10 ppb is a substantial
improvement, it is not sufficient. There is no safe level of lead in drinking water, and
EPA’s own evidence demonstrates that a lower action level is feasible. A lead action level
of 5 ppb or lower is essential for triggering health-protective actions, including corrosion
control treatment and public education, in all water systems where tap sampling finds
unsafe lead levels. EPA also must reconsider the continued use of a 90 percentile for
calculating compliance with the action level. This allows up to 10 percent of homes at
highest risk to suffer from contamination exceeding the action level—often by many-
fold—without violating the rule. EPA should assess compliance with the lead and copper
action levels using a higher percentile.

Prioritize filter distribution following an action level exceedance. As proposed, the
LCRI would require water systems to make available filters certified to reduce lead only
after three lead action level exceedances within a five-year period. Providing filters is the
fastest, most health-protective immediate action available after an action level
exceedance. The final LCRI must require water systems to deliver certified filter and
replacement cartridges to all customers, at no direct charge to the customer, after any
action level exceedance. Filter provision is essential to protect public health in the near-
term after any action level exceedance. It also will spur water systems’ desire to be
relieved of filter-provision obligations, providing a strong incentive for water systems to
work swiftly and diligently to identify and implement effective, optimized corrosion
control treatments and to fully remove lead service lines as quickly as possible.

Further improve public education and outreach requirements. Although the LCRI
includes some improvements in public education and the mandatory language on lead
health effects, the final rule must do more. Effective public education about lead in
drinking water is a critical component of the rule and, in many circumstances, is the
primary mechanism to protect public health, such as in the years following an action level
exceedance and before longer-term corrosion control or other infrastructure changes can
be implemented. The final rule must require public education materials to more clearly
explain the risks of lead in drinking water—even in the absence of an action level
exceedance—and how customers can proactively protect themselves using point of use
filters certified to remove lead. It also must expand water systems’ outreach obligations,
particularly to compel water systems to provide point-of-use filters at no direct cost to all
customers after an action level exceedance.

Better protect children in schools and childcare facilities. As proposed, the LCRI
would largely maintain the LCRR’s weak provisions for testing drinking water at schools
and childcare facilities. Children are uniquely vulnerable to the pernicious effects of
chronic lead exposures. In the final LCRI, EPA must require water systems to choose
between providing and helping to maintain filtration stations at schools and childcares, or
providing robust regular testing and public reporting of lead levels in schools’ and
childcare facilities’ drinking water. Testing requirements should be relaxed only if a water
system installs lead-removing filtration stations to ensure that children’s drinking water is
safe.
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Strengthen and simplify corrosion control treatment requirements. As proposed, the
LCRI both perpetuates and creates numerous loopholes that allow water systems to avoid
studying and installing effective, optimized corrosion control treatment to prevent lead
from leaching into drinking water. It also fails to require water systems to test corrosion
control treatments that are based on the most current and best available science. In the
final rule, EPA must strengthen and simplify these provisions to remove unnecessary
loopholes and require more water systems to study and install optimized corrosion
control treatments.

Strengthen enforcement and reporting. As proposed, the LCRI fails to address widely
identified shortcomings in the LCR’s mechanisms (or lack thereof) to ensure compliance,
facilitate timely and transparent data reporting, and streamline enforcement of the rule.
The final rule must incorporate changes that promote accurate, transparent data
submission and reporting and prevent continued rampant noncompliance with the rule.

Require compliance with the LCRI sooner. As proposed, the LCRI’s critical public
health protections would not go into effect until three years after the rule is promulgated.
Consistent with the SDWA, EPA should determine that it is “practicable” for most or all
of the rule to go into effect no later than one year after promulgation. A faster compliance
schedule would maximize the public health benefits from the LCRI and would also align
better with the federal funding sources that are available now to assist water systems with
lead service line replacements and other safety improvements.

Ensure environmental justice. The proposed LCRI includes many provisions that raise
serious environmental justice concerns. The final rule must require water systems to pay
for full LSL replacement. Homeowners of color and those with low wealth often cannot
afford to pay, and landlords in low-wealth communities and communities of color are
likely to refuse to pay these costs. As a result, LSLs at these locations will remain in use,
exacerbating the already serious inequities in lead exposure of these communities. The
proposed lead action level, while an improvement, combined with the continued use of a
90th percentile to determine compliance, is not health protective. This is particularly true
for Black children who have the highest blood lead levels. Violations and inadequate
enforcement of drinking water standards disproportionately hit communities of color and
of low wealth, and the LCR is infamous for lack of water systems’ compliance. Because
lead is a greater threat to environmental justice communities, noncompliance with the
regulations again disproportionately impacts those communities. The final rule should
include direct and transparent electronic reporting of monitoring and violations data, as
well as stronger incentives for compliance, to help address these serious environmental
injustices.

These urgently needed changes, and many others, are discussed in greater detail below. The
remainder of our comments are organized topically, with deep dives into the nuances of the
proposed LCRI, detailed proposals for how EPA can strengthen and streamline it, and responses
to EPA’s specific requests for comment.

% ok ok % %
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At its core, the LCRI rests on a solid conceptual foundation: eliminate lead service lines
and strengthen and simplify the treatment techniques of public education and corrosion control
treatment that, along with source water treatment, will be the pillars of lead and copper control
after all lead service lines are gone. Done right, it can create a clean break from more than 30
years of ineffective regulation of lead and copper in drinking water that has failed over and over
to protect public health.

But, as proposed, the LCRI is riddled with provisions rooted in overly optimistic
expectations that all water systems and states will be eager partners seeking to achieve EPA’s
goals and may even choose to do more than the minimum regulatory requirements. There are
many states and water systems that take seriously the problem of lead in drinking water, will do
their utmost to comply in good faith, and are already working hard to address this crisis. But the
ultimate purpose of the LCRI must be to compel action by the laggards. EPA must write the final
LCRI with an eye toward incenting and forcing necessary, health-protective actions by water
systems and states that are averse to change, unpersuaded that lead in drinking water is a serious
concern for them, and prefer to direct their resources to other priorities. The final LCRI’s
provisions must have in mind the water systems and states that will, first and foremost, prioritize
doing the bare minimum they can get away with to reduce costs and minimize burdens. To
realize the LCRI’s full potential, EPA must eliminate unnecessary loopholes that would allow
water systems and states to dodge the LCRI’s core requirements, and EPA must strengthen the
remaining provisions to fulfill SDWA’s mandate to “prevent known or anticipated adverse effects
on the health of persons to the extent feasible.”

We look forward to working with EPA to ensure that every person—no matter their race,
income, or zip code—enjoys the right to safe, affordable, lead-free drinking water.

942 U.S.C. § 300g-1(b)(7)(A).
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Section 2: EPA Should Require Full Replacement Of 100% of Lead Service Lines,
Irrespective of Ownership and Paid for by Water Systems

A. Overview

We strongly support President Biden’s, Vice President Harris’s, and EPA Administrator
Regan’s stated goal of the LCRI to replace 100 percent of lead service lines (LSLs) within 10
years.! As EPA notes, where present, LSLs are the predominant source of lead in drinking
water.? Fully removing these pipes is the most effective and permanent method of reducing their
contribution to lead in tap water. The monetizable health benefits of removing LSLs also
outweigh the costs by manyfold—by our estimate at least 14-fold over 35 years.?

While we vigorously support the 10-year goal, unfortunately several provisions in the
proposal would undermine achievement of that objective. Specifically, we are deeply concerned
about the following key provisions of the proposal that will serve as significant impediments to
achieving the goal of removing 100% of lead service lines in 10 years. They also will exacerbate
the already serious environmental justice problems posed by lead in drinking water, by making it
likely that wealthier, predominantly white communities will get their LSLs replaced, while
lower-wealth homeowners and tenants who are disproportionately people of color will be far less
likely to have their lead pipes removed.* These issues are discussed in more detail after this
overview:

e Systems with large numbers of LSLs get long extensions. The proposal would allow
systems that would have to replace more than 10,000 LSLs per year under a 10-year
deadline (i.e. systems with >100,000 LSLs, of which EPA says there are about four,
including Chicago) to only replace 10,000 LSLs/year. The proposal also requests
comment on allowing as few as 8,000 LSL replacements (LSLRs) per year. That means,
for example, that Chicago would get 44.6 to 55.8 years to complete its LSLRs. The
proposal says states would be required to determine whether faster LSLR would be
feasible, but there is no accountability to ensure this. It is entirely feasible to remove
more than 10,000 LSLs per year (Newark was removing 2,200 a month and there is no
reason much larger cities cannot do far better) and extending the time frame even longer
by going to a cap of 8,000 per year is even more clearly unnecessary and dangerous. This
is a serious deficiency in the proposal as it applies to the handful of big systems with

! The White House, Fact Sheet: Biden-Harris Administration Announces New Action to Protect Communities from
Lead Exposure (Nov. 30, 2023), available at https://www.whitehouse.gov/briefing-room/statements-
releases/2023/11/30/fact-sheet-biden-harris-administration-announces-new-action-to-protect-communities-from-
lead-exposure/; The White House, Fact Sheet: The Biden-Harris Lead Pipe and Paint Action Plan (Dec. 16, 2021),
available at https://www.whitehouse.gov/briefing-room/statements-releases/2021/12/16/fact-sheet-the-biden-harris-
lead-pipe-and-paint-action-plan/.

2 National Primary Drinking Water Regulations for Lead and Copper: Improvements (LCRI): Proposed Rule, 88
Fed. Reg. 84,878 at 84,909 (Dec. 6, 2023).

3 NRDC, Getting the Lead Out: Removing Lead Pipes Would Yield Hundreds of Billions of Dollars in Health
Benefits (Oct. 2023), p. 8, available at https://www.nrdc.org/sites/default/files/2023-10/getting-lead-out-health-
benefits-ib.pdf. See, section 12 of these comments for further discussion of the costs and benefits of reducing lead
levels in drinking water and LSL removal.

4 See also, section 15 of these comments for further discussion of the environmental justice concerns with the
proposed LCRI,
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significant numbers of LSLs like Chicago, Cleveland, New York City, and possibly
Houston.

Systems with a high concentration of LSLs can get extensions. The LCRI also allows
states to approve extensions for systems exceeding 0.039 replacements per household per
year. In other words, for example, if a system serves 50,000 households and would have
to complete >1,950 LSLRs per year, they could get an extension. Thus, if that system had
35,000 LSLs, it would get 18 years to replace them. EPA projects that about 700 to over
2,100 systems (1.4 to 4.4 percent of all systems) would exceed this threshold. This is a
significant deficiency that will hit hardest those communities with the highest
concentrations of lead pipes—the very communities, often environmental justice
communities, that are most important to address.

In addition, more extensions are available, particularly for small systems, further
delaying important health protections. EPA notes in the LCRI proposal that the
substantive treatment technique requirements do not go into effect until 3 years after
promulgation and may be extended by states another 2 years.> In addition, primacy states
can extend the deadlines up to six more years for systems serving 3,300 people or fewer.®
Taken together with other extensions, this means that some systems will not have to
complete LSL replacement for decades after promulgation.

Systems are also not required or replace LSLs that they claim they do not “control,”
narrowly defined as utilities having legal or physical access to such pipes. The LCRI
excuses utilities from having to replace LSLs if they don’t “control” them. The proposal
defines control far more narrowly than EPA defined that term previously in the 1991
LCR, which included a rebuttable presumption that utilities control their service lines.
Indeed, water systems can always shut off water to any service line, the ultimate measure
of control. As EPA found in 1991, systems generally retain the authority to set standards
for construction, repair, or maintenance of the line, have authority to replace, repair, or
maintain the service line, or own the line. Furthermore, most utilities either required or
installed lead service lines, or required utility approval of the material used in service
lines and strongly encouraged use of lead.” An additional concern is that under the
proposal, if a property owner cannot be located or fails to respond to four attempts at
reaching them for approval of a LSLR, the utility is excused from having to replace that
LSL. We have seen in Flint, Newark and elsewhere that often property owners, and
absentee landlords in particular, cannot be located or persuaded to agree to allow access
to the property for LSLR. The proposal would excuse the utility from replacing those
lines, rather than taking an approach such as that used in Newark and Benton Harbor,
where all LSLs were required to be replaced, and the property owner was given the
choice of either completing the LSLR themselves by a specified date, or was presumed to
agree to having the utility have access to complete the LSLR at no cost to the property

5 88 Fed. Reg. at 84,897.

7 See Richard Rabin, The Lead Industry and Lead Water Pipes “A MODEST CAMPAIGN,” Am. J. of Pub. Health
Vol. 98 Issue 9 at 1585 (2008), available at https://www.ncbi.nlm.nih.gov/pmc/articles/PMC2509614/
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owner, with access granted by any building occupant. The LCRI should require such an
arrangement.

e Systems are not required to pay for full LSL replacement, so lead pipes used by low-
wealth families and renters are unlikely to be replaced. EPA is nof requiring water
systems to cover the full cost of LSLR situated under private property. This is a major
concern with substantial equity implications. EPA says it has worries about its legal
authority to require this. However, as discussed below, we disagree and believe EPA has
clear authority under the SDWA to require utilities to pay for full replacement of LSLs.

B. Statutory Provisions Regarding Treatment Techniques and Feasibility

The Administrator may promulgate a national primary drinking water regulation that
requires the use of a treatment technique in lieu of establishing a maximum contaminant level
(MCL) only if the Administrator makes a finding that “it is not economically or technologically
feasible to ascertain the level of the contaminant.”® As discussed below in section 11, we do not
believe that EPA has made an adequately justified determination that it is not economically or
technically feasible to ascertain the level of lead. Therefore, EPA should establish an MCL for
lead at the tap. However, if the Administrator were to appropriately make such a finding, any
treatment technique must “prevent known or anticipated adverse effects on the health of persons
to the extent feasible.”’

The SDWA defines feasible as “feasible with the use of the best technology, treatment
techniques and other means which the Administrator finds, after examination for efficacy under
field conditions and not solely under laboratory conditions, are available (taking cost into
consideration).”!’ As EPA has repeatedly recognized for decades, including in the LCRI,'! this
provision was clarified in the legislative history of the Act, which explained that in using the
phrase “feasible . . . (taking cost into consideration),” the Congress “intends that the
Administrator's determination of what methods are generally available (taking cost into account)
is to be based on what may reasonably be afforded by large metropolitan or regional public water
systems.”!? And as the agency has correctly noted in the LCRIL, '3 the D.C. Circuit in City of
Portland v. EPA" upheld EPA’s treatment technique for Cryptosporidium and the Agency’s
interpretation that “‘feasible’ means technically possible and affordable and does not include a
cost/benefit determination.”">

842 U.S.C. § 300g-1(b)(7)(A). As discussed in the following section, the statute further provides that in certain
circumstances, water systems may not have to comply with the treatment technique, noting that the agency’s rules
“shall specify each treatment technique known to the Administrator which meets the requirements of this paragraph,
but the Administrator may grant a variance from any specified treatment technique in accordance with section 300g—
4(a)(3) of this title.” Id.

°1d.

1042 U.S.C. § 300g-1(b)(4)(D).

1188 Fed. Reg. 84,978, at 84,901.

2H.R. Rep. 93-1185 (1974), reprinted in 1974 U.S.C.C.A.N. 6454, 6471. See also, S. Rep. No. 104-169, at 3
(1995) (feasibility is based on best available technology affordable to “large” systems).

1388 Fed. Reg. at 84,901.

14507 F.3d 706 (D.C. Cir. 2007).

1588 Fed. Reg. at 84,901 (emphasis added).
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Neither the statute nor its legislative history requires that EPA must find that a treatment
technique is feasible for every single system in the nation. Rather, the statute provides that EPA’s
“regulations shall specify each treatment technique known to the Administrator which meets the
requirements of this paragraph....”'® Many large water systems already have removed their lead
service lines in less than a decade, and it has been demonstrated to be technically possible and
affordable already in multiple cities. Moreover, EPA has found that lead service line
replacement within 10 years is feasible for more than 96 percent of water systems.!’
Therefore, it is feasible to remove all lead service lines in 10 years.

EPA’s original 1991 LCR required LSL replacement for systems exceeding the lead
action level at a rate of 7 percent per year (or to be done in about 14 years), so clearly the agency
has held the position for decades that replacement at that rate is feasible.'®> While we oppose any
extensions beyond 10 years, there certainly is no justification for backsliding from the
original LCR’s outside time frame; any extension beyond 7 percent per year for systems
exceeding the action level would constitute an unlawful backsliding prohibited by the
SDWA."”

Thus, under the SDWA,?° as clarified by the legislative history, decades of EPA
administrative history, and judicial interpretation, the treatment technique for lead must prevent
known or anticipated adverse effects on the health of persons to the extent that is technically
possible and affordable for large public water systems. Luckily, no guesswork is required in the
case of LSL replacement. There are numerous large public water systems that have completed
lead service line replacement within 10 years or less, and EPA has found that 96 percent or more
of water systems can achieve this requirement. Replacement of all LSLs in 10 years is necessary
to reduce lead levels and prevent known or anticipated adverse health effects and is not only
technically feasible but also affordable.

C. LSL Replacement in 10 Years or Less is Necessary and Feasible

If EPA issues a treatment technique in the final rule, it must include a universal mandate
for full lead service line replacement, independent of any finding that an action level has been
exceeded. We strongly agree with the agency’s finding that “mandatory service line
replacement programs initiated by 90th percentile lead levels are now known not to be
sufficient to prevent known or anticipated adverse health effects from lead exposure in

16 42 U.S.C. § 300g-1(b)(7)(A). The statute does provide that in certain limited circumstances, the Administrator or
primacy state may grant a variance from any specified treatment technique in accordance with 42 U.S.C. 300g—
4(a)(3). Additionally, systems that contend that they cannot comply can in certain cases apply for an exemption
under 42 U.S.C. §300g-5. As discussed in the section on effective dates, we do not believe exemptions can be
granted for LSLR, as prolonged exposure to lead service lines is per se an unreasonable risk to health.

1788 Fed. Reg. at 84,913.

1856 Fed. Reg. at 26,552 (40 C.F.R. 141. 84(b)).

1942 U.S.C. 300g-1(b)(9) (“Any revision of a national primary drinking water regulation...shall maintain, or provide
for greater, protection of the health of persons.”)

2042 U.S.C. § 300g-1(b)(7)(A).
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drinking water to the extent feasible.”?! The agency has made a compelling case for the need
for a universal LSL replacement requirement, including finding that:

Over the 30 years of implementing the LCR, EPA has found that the sampling and
process steps of that rule created implementation uncertainties, difficulties, and errors
that, in some cases, resulted in significant lead exposures. Improper implementation of
the sampling and corrosion control treatment process has been the cause, or one of the
primary causes, of significant lead exposures in multiple water systems. Moreover,
disturbances of LSLs can potentially cause lead particulates to be released into drinking
water, causing higher lead levels at those sites. Although the proposed LCRI includes risk
mitigation requirements for water systems if they disturb the service line, other utilities or
heavy traffic may also disturb the line [citations omitted], events which would be
unknown to the water system and not subject to risk mitigation steps. In addition,
particulate lead can be released sporadically (i.e., not associated with a disturbance), even
in systems that have OCCT and have measured generally low lead levels. [citation
omitted]. Research has also shown that lead exposure is not fully eliminated by CCT due
to a variety of factors including individual home and service line characteristics, water
quality, water use (including water stagnation following extended periods without water
use), treatment, infrastructure, and disturbances to service lines (e.g., meter installation,
road repair, and freezing of the ground that can have unintended and unpredictable
effects), causing lead releases in the water when LSLs or GRR service lines are present
[citations omitted]. Examples of isolated cases of lead poisoning in children have been
documented and attributed to drinking water in communities whose systemwide lead
levels remained below the action level of 0.015 mg/L [citations omitted].?

Thus, a mandatory LSL replacement regime is necessary, because the regulatory scheme under
both the original 1991 LCR and the 2021 LCRR are simply inadequate action “to prevent known
or anticipated adverse health effects from lead exposure in drinking water to the extent feasible,”
as required by SDWA section 1412(b)(7)(A).

As noted earlier, the statutory test of whether a treatment technique such as lead service
line replacement within 10 years or less is feasible is whether a large municipal water system can
technically achieve this action affordably.?* There are abundant examples of such systems that
have completed such actions in EPA’s record and available elsewhere, and at least two states
(New Jersey and Rhode Island) have mandated lead service line replacement within 10 years,
making it clear that this is feasible. As established in Tables 1 and 2, many large and small public
water systems have done so, generally voluntarily without being required to do so by regulation.

That a 10-year LSL replacement requirement is feasible also is made clear by the
agency’s admission that “a 10-year replacement deadline is feasible for 96 to 99 percent of
CWSs nationwide.”** Nowhere in the statute or the legislative history is it required that EPA
must find that a treatment technique is feasible for every single system in the nation. Thus, by

21 88 Fed. Reg. at 84,912.
22 88 Fed. Reg. at 84,911.
2 See 42 U.S.C. § 30021 (b)(4)(D) (definition of feasible).
24 88 Fed. Reg. at 84,913.
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definition, lead service line replacement within 10 years or less (i.e. a 10 percent annual
replacement rate) is feasible under the statute and must be included in the LCRI by law.

As shown in Table 1 below, an EPA-conducted analysis in the record for the LCRR
shows that a 10-year mandate for all LSL replacement—i.e. a 10 percent annual replacement
rate—is entirely feasible. According to this analysis, large water systems (serving a population of
more than 100,000) conducting voluntary full lead service line replacement did so at an average
annual rate of 11.5 percent where the utility claims it does not own the full LSL, and 21.5
percent where the utility owns the full LSL.?* Thus, a 10-year mandate with a 10 percent annual
replacement rate for LSLs is feasible for large systems.

Table 1
EPA Analysis of Average Lead Service Line Replacement (LSLR) Rates by Size of Water
Systems and Type of LSLR Replacement Program

Population Served

Type of LSLR Program < 10,000 - >
10,000 | 100,000 | 100,000

Bin 1: LSLs only replaced when found during routine
construction work (not relevant if LSLR is required on
specific schedule) 7.3% 5.3%
Bin 2: LSLs replaced on aggressive schedule, utility does not
own private side of LSL. Funding is from loans or rates or
funding does not cover entire private side cost. 33.3% 13.2% | 11.5%
Bin 3: LSLS replaced on aggressive schedule, utility owns
private side of LSL or there are few LSLs. Funding is in the

form of grants and covers entire private side cost. 73.1% | 21.5%
Source: EPA LSLR Rates. 2019 EPA Unpublished Raw Data, Nov 13, 2019 (tab 4, table 1b)
EPA-HQO-OW-2017-0300-0699

Similarly, as highlighted in yellow in Table 1, the average LSL replacement rate for
systems serving 10,000 to 100,000 people also was more than 10 percent per year, showing that
such a requirement is feasible.

Furthermore, as noted in Table 2, after further factfinding EPA determined that dozens of
large and small water systems have fully replaced lead service lines at a rate faster than ten
percent per year. While some other systems took longer, it is important to remember that these
systems were undertaking LSL replacement programs without a regulatory requirement to do so
within 10 years.?® With a regulatory mandate to complete LSLR within a decade, these data

2 EPA, LSLR Rates. 2019 EPA Unpublished Raw Data, Regulations.gov, EPA-HQ-OW-2017-0300-0699, at tab 4
“Summary Tables”. (Table 1b)(average replacement rates for systems serving more than 100,000 people).

26 Neither the NJ nor the RI 10-year LSL replacement laws were in effect yet, and the 1991 LCR 7 percent
replacement per year requirement for systems with lead action level exceedances was generally not the driving force
for these replacements since few if any were documented to have such ongoing exceedances, and in any event the
LCR did not require 10 percent replacement per year.
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show that a 10-year mandate is “feasible” for large public water systems and thus under the
statute must be required by the rule.?’

Table 2
EPA-LISTED SYSTEMS MEETING OR EXCEEDING

10-YEAR LEAD SERVICE LINE REPLACEMENT GOAL (10%/YEAR)
From EPA, 2023, Technical Support Document for the Proposed Lead and Copper Rule Improvements,

at 3-6 (Ex. 1)
. Total Duration
City State | Population S Number | of LSLR Ave. # lteplaced Per
Category of LSL/ | Program L (76 i Lot
CRR 8 LSLs and GRRs)
Fort Worth (Fort 2016 to
TX | 853,762 L 1,790 233 (139
Worth) : e : 2021 (13%)
Central 2016-
Arkansas Water | AR | 330,667 Large 175 2017 115 (66%)
(Sweeney,
2020)
Saskatoon (City 2017 to o
of Can. | 313,000 Large 4,582 2002 488 (11%)
Saskatoon)
Newark (City of 2019 to 7,730 (33%)
N 294,274 L 23,189
Newark) ! : e : 2022
Grand Rapids 2001-
(City of Grand | MI | 273,005 Large 1,608 304 (19%)
. 2022
Rapids,
2022)
Spokane (Feist 2016 to
WA | 244,817 L 486 162 (339
2018) : age 2018 (33%)
Sioux Falls 2016-
(Kelley SD | 198,524 Large 230 2017 (32 115 (50%)
201 7) ’ mOchS)
York (The 2017-
York Water PA | 197,177 Large 2,300 2021 380 (17%)
Company,
2023)
Green Bay Jan 2016
(Green Bay WI | 107,395 Large 2,028 to Sep 357 (18%)
2020
Water)

2742 U.S.C. §300g-1(b)(7)(A).
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. Total Duration
City State | Population S Number | of LSLR Ave. # lieplaced Per
Category Year ( % of Total
of LSL/ | Program LSLs and GRRs)
GRR
April
Quincy 2017- 5
(MWRA MA | 101,636 Large 285 Septemb 206 (72%)
, 2023) er 2018
(V)
Flint (City of | MI 98,310 Large 12,035 28(1)3 2to 1,946 (0w}
Flint)
Newton 2017- o
(MWRA, MA | 89,103 Large 433 2019 144 (33%)
2023)
Somerville (City 2021 - o
of MA | 81,045 Large 449 2022 86 (19%)
Somerville)
Revere (City 2019- o
of MA | 59,075 Large 350 2001 83 (24%)
Revere, 2023)
Bozeman (City 2016- o
of MT | 56,000 Large 170 2019 35 (20%)
Bozeman,
2020)
Bloomfield 2018 -
(Bloomfield NJ 47,315 Medium 500 130 (26%)
2021
Water
Department,
2021)
May
Marlboroug . 2018 - o
h (MWRA., MA | 38,499 Medium 1,350 Sept 176 (13%)
2023) 2018
Galesburg . 2016 to o
(IEPA. IL 31,745 Medium 3,500 2023 530 (15%)
2023)
Village of L 28.956 Medium 106 Fall 2019 106 (100%)
Montgomery ’ to
Norwood . 2004- o
(MWRA, MA | 28,284 Medium 200 2008 40 (20%)
2023)
Winchester . 2017 to
MA | 22,800 Med 21 7 (33%
(MWRA, 2023) : eqium 2019 (33%)
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. Total Duration
City State | Population S Number | of LSLR Ave. # lieplaced Per
Category Year (% of Total
of LSL/ | Program LSLs and GRRs)
GRR
?éﬁ;mgham MI | 20472 | Medium | 730 233(2) 2t° 182 (25%)
of
Birmingham)
Fgglljio’“ IL | 2029 | Medum | 82 22%2212 41 (50%)
2023)
Menasha ‘ 2017 to
(Menasha WI 14,792 Medium 636 2003 106 (20%)
Utilities, 2023)
Stoughton (City 5
of WI 13,078 Medium 700 2021 700 (100%)
Stoughton
Utilities
Committee,
2022)
Mayville (City 0
of WI 5112 Medium 220 2021 220 (100%)
Stoughton
Utilities
Committee,
2022)

These EPA-generated data demonstrate that a 10-year LSL replacement requirement is
feasible. This is reinforced by the agency’s admission that “a 10-year replacement deadline is
feasible for 96 to 99 percent of CWSs nationwide.”?®

If EPA determines that there truly is a very small percentage of systems that may not be
able to meet the treatment technique requirements, this can be dealt with through the
enforcement process.?’ If the agency chooses to allow extensions beyond 10 years in any case,

28 88 Fed. Reg. at 84,913.

2 Negotiated consent decrees allowing extensions of time should be subject to public comment. See, for example,
Department of Justice, Proposed Consent Decrees (requesting public comment on proposed EPA consent decrees
including enforcement cases) https://www.justice.gov/enrd/consent-decrees; EPA, Proposed Consent Decrees and
Draft Settlement Agreements (soliciting public comment on settlement of cases filed against EPA)
https://www.epa.gov/ogc/proposed-consent-decrees-and-draft-settlement-agreements; Michael Regan, EPA
Administrator, “Consent Decrees and Settlement Agreements to Resolve Environmental Claims Against the
Agency.” March 18, 2022 (requiring proposed settlements of claims against EPA to be made available for public
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which as noted we believe is unnecessary and unlawful, at a minimum they should not be
automatic under the rule. They should be governed by a reasonable cap on allowed time
(certainly not decades) and should only be approved on a case-by-case basis after public notice
and a local public hearing held with ample opportunity for affected residents to express their
views on a possible extension. This is a minimum protection, particularly for environmental
justice communities that may be especially hard hit by the impacts of any extensions of the LSL
replacement requirements. We note, for example, that in Illinois,*® New York City,*!' and
Washington D.C,*? studies have indicated that LSLs or LSLR projects can disproportionately
affect communities of color, and thus automatic extensions of the sort proposed in the LCRI
would disproportionately harm these communities without providing them any opportunity to
provide comment on the issue.>*

Moreover, as briefly noted earlier, EPA’s original 1991 LCR required LSL replacement
for systems exceeding the lead action level at a rate of 7 percent per year (i.e. to be completed in
about 14 years).>* The agency has thus held the position for more than 30 years that replacement
at that rate is feasible. So, while we oppose any extensions beyond 10 years, the LCRI certainly
should not allow backsliding from the original LCR‘s outside time frame of 14 years. Any
extension beyond the 7 percent per year requirement for systems exceeding the action level
would constitute an unlawful backsliding prohibited by the SDWA.3*

In sum, EPA should adopt a mandatory 10-year full LSL replacement requirement (which
as noted below should be paid for by the water utility.) Such a deadline is, according to the
agency’s findings, readily feasible for virtually all water systems.

review and comment for at least 30 days unless a different period of time is required by law).
https://www.epa.gov/system/files/documents/2022-03/0gc-22-000-2698 0.pdf The DOJ and EPA practice of
soliciting public comment on consent decrees in enforcement and defensive cases could and should be applied to
any consent decrees extending timelines for LSL replacement.

30 Justin Williams, Data Points: the environmental injustice of lead lines in Illinois, Nov. 10, 2020, available at
https://www.metroplanning.org/news/9960/Data-Points-the-environmental-injustice-of-lead-lines-in-Illinois.

31 Columbia University, Mailman School of Public Health, Lead Service Lines in NYC Disproportionately Impact
Hispanic/Latino Communities and Children Already At Risk, Aug. 30, 2023, available at
https://www.publichealth.columbia.edu/news/lead-service-lines-nyc-disproportionately-impact-hispanic-latino-
communities-children-already-risk-lead-exposure; Nigra AE, Lieberman-Cribbin W, Bostick BC, Chillrud SN,
Carrion D. Geospatial Assessment of Racial/Ethnic Composition, Social Vulnerability, and Lead Water Service
Lines in New York City. Environ Health Perspect. 2023 Aug;131(8):87015. doi: 10.1289/EHP12276. Epub 2023
Aug 30. PMID: 37646509; PMCID: PMC10467360.

32 Baehler KJ, McGraw M, Aquino MJ, Heslin R, McCormick L, Neltner T. Full Lead Service Line Replacement: A
Case Study of Equity in Environmental Remediation. Sustainability. 2022; 14(1):352. available at
https://doi.org/10.3390/su14010352.

33 See also section 15 of these comments regarding the environmental justice implications of the proposed LCRI and
of the LSL replacement requirements.

3456 Fed. Reg. at 26,552, 40 C.F.R. §141.84(b).

3542 U.S.C. 300g-1(b)(9)(“Any revision of a national primary drinking water regulation ... shall maintain, or
provide for greater, protection of the health of persons.”).
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i The LCRI cannot authorize extensions beyond 10 years for systems that
would be required to remove 8,000 or 10,000 LSLs per year

Under the LCRI proposal, EPA says that about six to seven systems with large numbers
of LSLs could get long extensions beyond the 10-year deadline.*® As highlighted in Table 3
below, some systems would be given additional decades to comply because they would have to
replace from 8,000 to 10,000 or more lead service lines per year if the 10-year deadline applied
to them, with Chicago as an extreme example receiving nearly six decades to comply. EPA
refers to this extension as a “technical possibility deferral,”?” based upon the implied contention
that it would be technically impossible for this handful of systems to comply within 10 years.
The agency also proposes a second extension program that it calls an “affordability deferral,”*
applicable to one to four percent of water systems, which means hundreds or possibly thousands
of systems would be eligible.>* This second program is discussed in the following section of
these comments.

Both extensions are unnecessary and unlawful. The SDWA requires the treatment
technique to “prevent known or anticipated adverse effects on the health of persons to the extent
feasible.”*® As noted above, EPA acknowledges that removing all lead service lines within 10
years is feasible for more than 96 percent of water systems, and the Act does not authorize EPA
to carve out a regulatory exclusion for hundreds or thousands of systems. This is particularly the
case because the systems that would receive regulatory extensions are likely to be those with the
biggest lead pipe problems. The extensions would allow more generations of Americans to
continue to be exposed to toxic lead in their water with no legal consequence. In addition, since
they would be automatically granted by regulation, there would be no local hearings or
opportunities to weigh in for community members who are most directly affected and whose
children and vulnerable family members could exposed to high lead levels, potentially for
decades.

These extensions also run contrary to the goals of the lead service line replacement
program. They would allow the very systems posing the most significant health risks to continue
threatening the health of their customers with lead-contaminated water for up to several decades.

36 88 Fed. Reg. at 84,914.

37 EPA, Technical Support Document for the Proposed Lead and Copper Rule Improvements, 2023, at 15 (Exhibit 7:
Deadlines for systems eligible for the technical possibility deferral compared to their affordability deferral status),
available at https://www.regulations.gov/document/EPA-HQ-OW-2022-0801-0709

38 Ibid.

3 Ibid; see also LCRI, 88 Fed. Reg. at 84,914 (“663 to 2,134 systems (1.3 to 4.3 percent of all systems) would . . .
be eligible for the proposed deferred replacement deadline™).

4042 U.S.C. § 300g-1(b)(7)(A).
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Table 3. EPA’s Proposed deadlines for systems eligible for an extension based on
the number of LSLs vs. an extension based on their per household rate of

replacement. Systems could choose the longer of the two deadlines.

Source: EPA, 2023, Technical Support Document for the Proposed Lead and Copper Rule
Improvements, at 15 (Ex. 7)

Replace- Deadline
Estimat- | ments per Based Deadline Deadline
System |Population ed Household on Per- | Using 10,000 | Using 8,000
Number | per Year Househo Threshold Threshold
of LSLs 1d
or Rate
GRRs*
Chicago | 2,700,000 | 446,489 0.042 10.7 years 44.6 years 55.8 years
Houston | 2,202,531 | 331,689 0.038 N/A 33.1 years 41.5 years
Cleveland | 1,308,955 | 185,409 0.036 N/A 18.5 years 23.2 years
New York | 8,271,000 | 137,542 0.004 N/A 13.8 years 17.2 years
City
North Texas| 1,835,456 | 95,558 0.013 N/A N/A 11.9 years
MWD
Detroit 713,777 84,616 0.030 N/A N/A 10.6 years
Wichita 395,699 80,612 0.051 13.2 years N/A 10.1 years

* “GRR” is a service line that is galvanized requiring replacement because it is now or previously was downstream

of a lead pipe

Under the proposal, systems that would have to replace more than 10,000 LSLs per year
under a 10-year deadline (i.e. systems with >100,000 LSLs, of which EPA says there are about
four, including Chicago, Houston, Cleveland, and New York City) will have to replace only
10,000 LSLs/year.*! The proposal also requests comment on allowing as few as 8,000 LSL
replacements (LSLRs) per year.*> We oppose both of these options.

As highlighted in Table 3, that would mean that Chicago, with a presumed total number
of LSLs and GRRs of 446,489, would get 44.6 to 55.8 years to remove said lines. If the city were
to determine that it had more than the currently assumed number of LSLs and galvanized lines
requiring replacement (GRRs), it could get an even longer extension. The LCRI proposal would
provide that states are required to determine whether faster LSLR would be feasible, but there is
no accountability to ensure this. Based on EPA's estimate of about 9.2 million LSLs
nationwide,* the handful of systems in Table 3 have a wildly disproportionate number of LSLs.
The four that would get more time based on 10,000 LSLRs per year have a total of 1,101,129
LSLs, or nearly 12% of EPA's estimated nationwide total. All seven have 1,361,915 LSLs, or

41 88 Fed. Reg. at 85,065 (§ 141.84(d)(5)(V)).

4288 Fed. Reg. at 84,914,

43 EPA Office of Ground Water and Drinking Water, Lead Service Lines, available at https://www .epa.gov/ground-
water-and-drinking-water/lead-service-lines (last accessed Feb. 2, 2024).
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almost 15% of the nationwide total. These seven systems are less than 0.02% of CWSs (~50,000
total, 88 FR 84912)) nationwide.

We also note that some cities have large numbers of service lines listed as “unknown.” In
New York, for example, an analysis by Columbia University researchers found that of over
850,000 residential service line records analyzed, over 136,000 (16 percent) were potentially
made of lead, and over 227,000 (27 percent) were made of an unknown material, which could
also include lead.** In total, over 40 percent of service lines in the city could contain lead. If the
227,000 unknowns were listed as lead in the city’s inventory used to determine whether it would
get an extension, that could mean that there were 363,000 LSLs, allowing 36 years for the city to
remove its lines with a 10,000 LSLRs per year cap, or 45 years with an 8,000 LSLRs per year
cap.

EPA says that it selected 10,000 as the proposed upper threshold for what is technically
possible because of potential system capacity to replace up to 10,000 LSLs per year.*> The
agency notes that Detroit’s water system announced they intend to replace 10,000 LSLs per year,
which the agency says, “suggests that Detroit’s water system expects that this many annual
replacements is technically possible.”*® EPA cites as another example the rates achieved by
Newark, New Jersey, between January and March 2020, when “Newark replaced as many as 100
LSLs per day and maintained this rate 4 to 5 days per week.”*’ The agency concludes that “if
this rate of 100 LSLs per day had been maintained for 20 weeks of the year, it would have
resulted in between 8,000 and 12,000 replacements,” and therefore this “indicates that 10,000
annual replacements could be technically possible for systems.”*®

There are several problems with this analysis. First, Newark has reported that in fact it
was replacing “as many as 120 pipes a day as 25 crews worked around the City.”*’ EPA
perplexingly concludes that the number of pipes Newark replaced each day was the maximum
number it was able to replace each day, or the maximum that any city could each day. And
EPA’s arbitrary limitation that crews can only work 20 weeks a year at removing 100 LSLs a
day (which would total 10,000 LSLRs) is also unexplained. Despite a COVID slowdown,
Newark was replacing LSLs during the winter, far more than 20 weeks a year.

But even accepting the agency’s assumption that 100 LSLs per day is the peak number
that can be removed by any city, and assuming that workers can remove LSLs only during

4 Columbia University, Mailman School of Public Health, Lead Service Lines in NYC Disproportionately Impact
Hispanic/Latino Communities and Children Already At Risk, Aug. 30, 2023, available at
https://www.publichealth.columbia.edu/news/lead-service-lines-nyc-disproportionately-impact-hispanic-latino-
communities-children-already-risk-lead-exposure; Nigra AE, Lieberman-Cribbin W, Bostick BC, Chillrud SN,
Carrion D. Geospatial Assessment of Racial/Ethnic Composition, Social Vulnerability, and Lead Water Service
Lines in New York City. Environ Health Perspect. 2023 Aug;131(8):87015. doi: 10.1289/EHP12276. Epub 2023
Aug 30. PMID: 37646509; PMCID: PMC10467360.

4588 Fed. Reg. at 84,914.

46 1d.

471d.

#1d.

4 Kareem Adeem, Director, Newark Department of Water and Sewer Utilities, Witness Testimony before the House
Committee on Energy and Commerce, Subcommittee on Environment and Climate Change, “Hearing: Trusting the
Tap: Upgrading America’s Drinking Water Infrastructure.” March 24, 2022. available at
https://docs.house.gov/meetings/IF/IF18/20220329/114537/HHRG-117-1F18-Wstate-AdeemK-20220329.pdf.
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spring, summer and fall (March through October, or 35 weeks), and assuming that work occurs
only 5 days a week, that would mean 17,500 LSLs could be removed per year.

Each of these assumptions could be challenged as underestimates. First, Newark was
removing up to 120 LSLs per day, not 100. Indeed, the city was replacing up to 2,200 LSLs per
month.>® Second, LSLs can be removed more than 8 months out of the year (Newark continued
replacing lines during the winter, for example).>"!

Third, and perhaps most important, the agency is assuming a fixed availability of crews
and equipment. But unions have made it clear that they are ready to train more crews. As a White
House press release notes, “[t]he EPA and the Department of Labor will collaborate with labor
unions to accelerate the replacement of lead pipes, including the potential to leverage existing
union training centers to host state training seminars on lead service line replacement
technologies and to create good paying union jobs.”>? This is exactly what Newark did, working
with its local Laborers’ International Union of North America that trained dozens of local
residents, some of them previously unemployed, to remove lead pipes, expanding the available
workforce.> As noted above, Newark had 25 crews working simultaneously.>* A city like
Chicago, Cleveland or New York could replicate such an approach and work with local union
training centers to train enough workers to have dozens of crews available to replace lead pipes,
more than Newark’s 25 crews that were replacing an average of 4 to 5 LSLs per crew per day.
The market can be expected to respond over the 10-year implementation period to increase the
availability of both workforce and equipment as needed, particularly the decades-long extensions
will not be allowed. Allowing extensions would decrease the pressure and incentive for cities,
contractors and unions to train, hire and deploy crews, thus undermining the likelihood of
expeditious LSL replacements.

ii. Response to EPA request for comment on whether primacy states must
approve deferred deadlines and whether required rate should increase after
10 years

EPA has requested comment on whether to require states, as a condition of primacy, to
approve the use of the deferred deadline provision where the water system qualifies for it and/or
whether to require the primacy agency, as a condition of primacy, to assess whether it would be
feasible for a system to meet the 10-year deadline or a shorter deadline even if they system meets

30 Jay Tokasz, New Jersey’s largest city showed how Buffalo could solve its lead pipe problem, The Buffalo News
(Feb. 2, 2024), available at https://buffalonews.com/news/local/new-jerseys-largest-city-showed-how-buffalo-
could-solve-its-lead-pipe-problem/article _146d84da-bbb9-11ee-a242-7f1d5dalS8fe.html.

3! Personal communication of Erik Olson, NRDC, with Kareem Adeem, Director, Newark Dept. of Water and Sewer
Utilities, January 2024.

52 White House. “Fact Sheet: The Biden-Harris Lead Pipe and Paint Action Plan.” Dec. 16, 2021, available at
https://www.whitehouse.gov/briefing-room/statements-releases/2021/12/16/fact-sheet-the-biden-harris-lead-pipe-
and-paint-action-plan/

33 Kareem Adeem, Director, Newark Department of Water and Sewer Utilities, Witness Testimony before the House
Committee on Energy and Commerce, Subcommittee on Environment and Climate Change, “Hearing: Trusting the
Tap: Upgrading America’s Drinking Water Infrastructure.” March 24, 2022.
https://docs.house.gov/meetings/IF/IF18/20220329/114537/HHRG-117-1F18-Wstate-AdeemK-20220329.pdf.

S 1d.
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the regulatory criteria for the deferred deadline.>>While we oppose any such extensions beyond
10 years, assuming arguendo that they will be made available in certain circumstances, we would
support such a requirement that primacy states must assess whether it would be feasible for a
system to meet the 10-year deadline or a shorter deadline even if they meet the criteria for an
extension. At an absolute minimum, the system should be required to make a compelling
demonstration with supporting data to the primacy state, and the state should have to formally
determine after full consideration and providing notice and public comment that compliance with
the 10-year deadline, or a shorter one, is not possible.

The agency also seeks comment on whether the identified maximum replacement rate
threshold could increase after ten years, such whether the threshold could double from 10,000
annual replacements to 20,000. /d. Assuming arguendo that EPA does include extensions in the
final rule, it should at least ramp up the minimum number of LSL replacements to double or
triple the rule’s maximum required rate after the first 10 years.

EPA notes that the agency anticipates that “after ten years, when most systems have
completed their service line replacement programs, there will be less competition for workers as
well as supplies to conduct replacements.”® The agency also says that it anticipates that
“following ten years, supply chains will have expanded significantly to meet increased demand
and that service line replacement efficiency will increase following a decade of system
experience and the potential availability of new technologies or procedures to expedite service
line replacement.”’ . But as noted above, the data from Newark and other cities speaks for itself.
Replacing Newark’s peak 120 lead service lines per weekday for 9 months a year would allow a
system to replace over 20,000 lead service lines a year. After the 10-year deadline passes for the
vast majority of systems, there will be substantial excess capacity in terms of available
equipment and trained workforce otherwise out of work. In addition, there will be expanded
materials availability in the supply chain and expanded equipment availability from the past
decade of work, as well as additional expertise, experience, new technologies, and better
procedures for LSL replacement. This all makes a doubling or tripling of the maximum number
of LSLs that must be replaced per year a reasonable expectation.

Finally, while EPA has not specifically requested comment on how it proposes to
calculate the number of service lines that would allow extensions under either of the two
proposed approaches, this will be an extremely consequential question if the final LCRI includes
such extensions. The proposed regulatory language states the deferred deadlines are based on
"the total number of known lead and galvanized requiring replacement service lines."® This is
crucial, because if service lines of unknown material were included, this would create the
incentive for systems to say that they have a large number of unknowns and could therefore
potentially qualify for a prolonged extension. For example, we note that in Illinois, the initial
inventories found that 41 percent of all service lines were unknowns;> if extensions were

5588 Fed. Reg. at 84,914.

6 1d.

S71d.

58 88 Fed. Reg. at 85,065 (§ 141.84(d)(5)(v)(A) & (B)).

3 EPA, 2023, Technical Support Document for the Proposed Lead and Copper Rule Improvements, at 19-20 (Ex.
11), EPA-HQ-OW-2022-0801-0709, available at https://www.regulations.gov/document/EPA-HQ-OW-2022-0801-
0709.
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allowed based on the assumption that unknowns were lead, this would add many decades to the
LSL replacement deadlines under the EPA proposed extension provisions. Therefore, we
strongly urge that if the agency includes extensions, they should only be based upon known
LSLs and GRRs.

iii. EPA cannot allow systems with a high concentration of LSLs to avoid
removing all lead pipes in 10 years

The LCRI also proposes that public water systems with a high concentration of LSLs can
get extensions. States would be authorized to approve extensions for systems that would have to
exceed 0.039 replacements per household per year if it were to comply with a 10-year deadline.°
We oppose this extension and do not believe that it is lawful or necessary under the statute. As
illustrated in Figure 1 below, EPA calculates that many systems would get as much as 20 years,
and some as long as 28 years to replace all of their lead service lines under this extension
proposal.

While we conclude that these extensions are unlawful and unwise, if EPA proceeds with
them, it is incumbent upon the agency to provide full disclosure of the number of LSLs and
GRRs estimated to be in the systems that would qualify for these extensions. The agency also
must disclose which systems are eligible for these extensions. It is puzzling how the agency
believes it can codify such extensions and not be clear on how many systems would qualify (the
range EPA cites, from about 700 to 2,100 systems,®! is a threefold difference) and how many
lead service lines are at issue. It is entirely plausible, based on the data the agency has provided
publicly, that the agency has underestimated the number of systems that would be getting
extensions. We are also concerned that some systems might provide an initial overestimate of the
number of LSLs they have to get an extension, and then report that these lines were determined
not to be lead many years into the extension. These issues further support the need for a local
public hearing and public comment, as well as a requirement that the primacy agency make an
individualized determination that an extension is warranted for each system.

An analysis of the Michigan data,®? which is more detailed than publicly available
national data, examined the expected impact of the proposed extensions. This analysis by Elin
Betanzo of Safe Water Engineering yields the following results:

74 Michigan water systems qualify for deferrals out of

200 Michigan water systems that took 5th liter samples in 2023 out of
275 that reported potential LSLs out of

1357 that submitted a preliminary inventory out of

1360 that took LCR samples during the last 3 years.

0 LCRI, 88 Fed. Reg. at 85,065 ((§ 141.84(d)(5)(v)(B)).

6! The agency’s LCRI Federal Register notice, 88 Fed. Reg. at 84,913, says “EPA projects that a total of 663 to
2,134 systems (1.3 to 4.3 percent of all systems)” would be affected, citing its Technical Support Document.
However, the Technical Support Document says 720 to 2,178 systems will likely be affected (See Technical Support
Document at 16, Ex. 8). We assume the latter is more up to date and correct.

62 Elin Betanzo, Safe Water Engineering, Jan. 22, 2024, personal communication. This analysis uses total number of
service lines as a surrogate for households, since EPA does not define households.
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e The deferred replacement rate would vary up to 25 years for River Rouge
o River Rouge has a population of 7,224, with a reported 3025 known LSLs.

So, according to this analysis, more than one fourth of Michigan water systems with lead service
lines (74 out of 275 reporting potential LSLs) would be allowed to take longer than 10 years to
replace their lead service lines.

Under this type of exemption, if a system serves 50,000 households and would have to do
>1,950 LSLRs per year, it could get an extension. Thus, if that system had 35,000 LSLs, it would
get 18 years to replace them. EPA projects that a total of 720 to 2,178 systems, (1.4 to 4.4
percent of all systems)®® would exceed this threshold. Indeed, EPA's supporting materials for the
LCRI indicate that EPA's "Best Estimate" is that 2,178 systems would be eligible for extensions
based on the threshold of 0.039 replacements per household per year,** and we are concerned
based on these estimates that the actual upper bound may even be higher. This could become a
major loophole that would allow hundreds or thousands of water systems, including many of the
systems that by definition have major lead service line problems because they have a high
concentration of these lead pipes, to get a prolonged extension of the 10-year deadline.

As noted above, A 10-year deadline is feasible by the agency’s own admission for the
vast majority—97.6 to 99.3 percent of large water systems® which are the systems required to
be considered in evaluating feasibility—and therefore the extension contemplated in section
141.84(d)(5)(v)(B) should not be included in the rule. This is a significant deficiency that will hit
hardest those communities with the highest concentrations of lead pipes, including many
environmental justice communities that are disproportionately saddled with LSL and other
sources of lead exposure—the very communities that are most important to address.

3 LCRI Technical Support Document at 16, Ex. 8.
%1d. at 11, Ex. 4.
65 See id.
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Figure 1
EPA estimate of the number of systems getting extensions because they exceed maximum
number of replacements per household threshold (red) or exceeding the 10,000
replacements per year threshold (blue)

20 1

107

Number of Systems

). HuEnl ] ]

10 12 14 16 18 20 22 24 26 28 30 32 34 36 38 40 42 44 46
Deferred Deadline (years)

Source: EPA, 2023, Technical Support Document for the Proposed Lead and Copper Rule Improvements,
at 17 (Ex. 9)

EPA justifies this extension by noting that it reviewed the LSL replacement programs of 30 large
systems and considers that the “95th percentile normalized rate (0.039 replacements per
household per year)” is the “affordability threshold because it avoids setting the rate at the
maximum recorded replacements per year rates, which were achieved by systems known to have
received technical and financial assistance to support their replacement program that is unlikely
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to be broadly available when there is a national requirement to replace LSLs and GRR service
lines.”®

However, our review of EPA’s Technical Support Document makes clear that there are several
reasons why this 0.039 replacements per household per year rate is likely to be an underestimate
of the rate at which systems can be expected to replace their lead service lines to the extent
feasible to protect public health. EPA admits:

All the identified replacement programs reflect replacement rates achieved before
the significant [Bipartisan Infrastructure Law (BIL)] funding became available.
Therefore, it is possible that an even higher per-household rate is affordable with
the availability of BIL funding for some systems than the rates identified in this
proposal. In fact, EPA is aware of several systems that project accelerating their
annual service line replacement rate as a result of receiving additional funding,
including BIL funding [citations omitted]. Secondly, the service line replacement
programs identified in this analysis generally had no requirements to replace
service lines as quickly as feasible to protect public health “to the extent feasible”
... and, therefore, the identified per-household rates might not reflect the limit to
what is affordable by systems. Thirdly, ... many identified systems are also in the
early years of their program, so their per-household replacement rates may not
reflect the ability of these systems to conduct service line replacement at full
scale.®’

Moreover, as EPA admits in its Technical Support Document, a replacement rate of 0.066
LSLs per household per day was achieved by Newark.®® While it is true that Newark succeeded
in raising bonds to support its effort, Newark received no Bipartisan Infrastructure Law (BIL)
funding and is by no means a wealthy or uniquely well-resourced city. Newark has a median
household income of $46,460 and has a 95.3 percent Black, Latinx and mixed-race population,®
compared to the far higher U.S. median household income of $74,580.7° With the availability of
funding from the Bipartisan Infrastructure Law, Drinking Water State Revolving Fund,
American Rescue Plan Act, Water Infrastructure Innovation and Finance Act, and other federal
funds discussed at length on EPA’s website,”' as well as bonds and ratepayer dollars, there is no
reason any other large water system that is motivated to comply with a 10-year deadline to

9

% 88 Fed. Reg. at 84,913.

87 EPA, 2023, Technical Support Document for the Proposed Lead and Copper Rule Improvements, at 10, EPA-HQ-
OW-2022-0801-0709, available at https://www.regulations.gov/document/EPA-HQ-OW-2022-0801-0709.

% Ibid, at 4 Ex. 1.

% US Bureau of the Census, Quick Facts: Newark, NJ, available at
https://www.census.gov/quickfacts/fact/table/NJ.newarkcitynewjersey/PST045221

70 US Census Bureau, Income in the United States: 2022, available at
https://www.census.gov/library/publications/2023/demo/p60-

279 .html#:.~:text=Highlights,and%20Table%20A%2D]1.

"I EPA, Identifying Funding Sources for Lead Service Line Replacement, available at https://www.epa.gov/ground-
water-and-drinking-water/identifying-funding-sources-lead-service-line-
replacementf:~:text=Bipartisan%20Infrastructure%20Law%20(BIL)&text=The%20Bipartisan%20Infrastructure%2
OLaw%20invests,State%20match%20is%20n0t%20required .

2-19



https://www.regulations.gov/document/EPA-HQ-OW-2022-0801-0709
https://www.census.gov/quickfacts/fact/table/NJ,newarkcitynewjersey/PST045221
https://www.census.gov/library/publications/2023/demo/p60-279.html%23:%7E:text=Highlights,and%20Table%20A-1
https://www.census.gov/library/publications/2023/demo/p60-279.html%23:%7E:text=Highlights,and%20Table%20A-1
https://www.epa.gov/ground-water-and-drinking-water/identifying-funding-sources-lead-service-line-replacement#:%7E:text=Bipartisan%20Infrastructure%20Law%20(BIL)&text=The%20Bipartisan%20Infrastructure%20Law%20invests,State%20match%20is%20not%20required
https://www.epa.gov/ground-water-and-drinking-water/identifying-funding-sources-lead-service-line-replacement#:%7E:text=Bipartisan%20Infrastructure%20Law%20(BIL)&text=The%20Bipartisan%20Infrastructure%20Law%20invests,State%20match%20is%20not%20required
https://www.epa.gov/ground-water-and-drinking-water/identifying-funding-sources-lead-service-line-replacement#:%7E:text=Bipartisan%20Infrastructure%20Law%20(BIL)&text=The%20Bipartisan%20Infrastructure%20Law%20invests,State%20match%20is%20not%20required
https://www.epa.gov/ground-water-and-drinking-water/identifying-funding-sources-lead-service-line-replacement#:%7E:text=Bipartisan%20Infrastructure%20Law%20(BIL)&text=The%20Bipartisan%20Infrastructure%20Law%20invests,State%20match%20is%20not%20required

replace its LSLs could not do what Newark did.”” Nor should concerns about water affordability
drive calls for these extensions. As discussed in section 13 of these comments discussing
affordability, there are many ways to replace all LSLs and still ensure that water is affordable to
low-wealth people. For these and other reasons, we do not believe this additional extension is
necessary for systems that would have to replace more than 0.039 lead service lines per
household per year.

iv. EPA should include a mandatory minimum number of annual LSLRs

As proposed, the LCRI’s ten-year LSL replacement mandate does not account adequately
for the widely varying numbers of LSLs and GRRs in water systems, even in systems serving
similarly sized populations. As a result, it would allow some water systems to replace very low
numbers of LSLs and GRRs per year even if the water system has the resources to complete
LSLRs much faster.

EPA collected multiple examples of cities with similar population sizes that had total
numbers of LSLs and GRRs that vary by an order of magnitude or more.” For example, among
large systems, Washington, D.C., had 28,000 LSLs and GRRs, which is two orders of magnitude
more than the slightly larger (by population) city of Tucson, which had only 600 LSLs or
GRRs.”* Among medium-size systems, Bloomfield, NJ, had 500 LSLs or GRRs compared to
5,000 in Battle Creek, MI, despite similar population sizes.”> Overall, EPA estimates that the
vast majority of water systems nationwide—about 96.5 percent—have fewer than 1,000 LSLs
and GRRs and provides examples of multiple systems of varying sizes that were able to replace
all LSLs in one or two years.”®

The LCRI should account for these differences by requiring a minimum number of
LSLRs per year. At a 10% annual replacement rate, many water systems with low quantities of
LSLs and GRRs would be required to replace comparatively few service lines per year, despite
the water systems having similar resources to systems that would be required to replace an order
of magnitude more service lines per year. Using one of the above examples, if a water system
serving a city similar to Battle Creek would have to replace 1,000 LSLs per year, a water system
serving a similarly sized city that has one-tenth as many LSLs and GRRs could reasonably be
required to conduct replacements at a similar rate and replace all of its LSLs and GRRs within
one year.

2 We note again that Newark did not access federal funding for its LSLR program and yet managed to conduct
replacements with haste. With additional monetary support, many water systems would be able to match or surpass
the success of Newark’s program.

73 EPA, 2023, Technical Support Document for the Proposed Lead and Copper Rule Improvements, at 3-6 (Ex. 1),
EPA-HQ-OW-2022-0801-0709, available at https://www.regulations.gov/document/EPA-HQ-OW-2022-0801-
0709.

" 1d.

75 1d. Other examples of cities with similar populations and vastly differing numbers of LSLs and GRRs from
Exhibit 1 in the LCRI Technical Support Document include: Sioux Falls, SD (198,524 people, 230 LSLs/GRRs) and
York, PA (197,177 people, 2,300 LSLs/GRRs); Quincy, MA (101,636 people, 285 LSLs/GRRs) and Flint, MI
(98,310 people, 12,035 LSLs/GRRs); and Framingham, MA (72,362 people, 184 LSLs/GRRs) and Madison, WI
(71,160 people, 8,000 LSLs/GRRs).

76 88 Fed. Reg. at 84,912 (“the majority of systems—only approximately 1,700 out of nearly 50,000 CWSs
nationwide (3.5 percent) are expected to have more than 1,000 LSLs and GRR service lines”).
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Relying on states to set faster replacement rates on a case-by-case basis is inadequate
because many states prohibit state requirements that are more stringent than federal rules.”’ To
address this problem, the LCRI’s baseline LSLR requirement should be adjusted to be at least
10% of all LSLs and GRRs in the system or at least 500 LSLRs per year, whichever is higher,
and States should have authority to require an even faster rate if the State deems it feasible. This
would ensure that all systems replace LSLs and GRRs at a reasonable, expeditious, and feasible
rate. For example, Newark, New Jersey, was able to replace 100 to 120 LSLs per day once its
LSLR program was fully operational,’® so a minimum rate of 500 LSLRs per year would be
equivalent to the rate that Newark achieved per week. EPA’s Technical Support Document
provides many more examples of water systems of various sizes that successfully replaced at
least 500 LSLs per year, including Cincinnati, OH; Washington, DC; Pittsburgh, PA; Trenton,
NJ; Aurora, IL; Kalamazoo, MI; Lansing, MI; Flint, MI; Madison, WI; Galesburg, IL; and
Stoughton, WI.” At least two other systems with fewer than 500 total LSLs—Mayville, WI, and
Village of Montgomery, IL—completed all of their replacements in a single year.®® These results
show that a minimum annual replacement rate of 500 LSLs per year is feasible.

D. Service Lines and Connectors Subject to Mandatory Replacement
I Definitions of Lead Connector and LSL and Replacement of Lead
Connectors

We are supportive of EPA’s inclusion of lead connectors longer than two feet in the
definition of a lead service line to be replaced. However, all lead plumbing poses a public health
risk and must be proactively identified and removed, including shorter lead connectors. The
proposed rule should be changed to reflect this public health threat. Additionally, EPA’s
definition of a lead service line leaves open the possibility that the portion of a lead service line
that enters a customer’s home will remain in place. This too must be remedied to the extent
possible in the final rule.

7 See, Association of State Drinking Water Administrators, Costs of States’ Transactions Study (CoSTS)

For Potential Long-Term Revisions to the Lead and Copper Rule (LT-LCR), April 2018 ("Many states have
constitutional amendments or state-level policies such that their regulations must exactly match

the federal regulations and are no more stringent than the federal regulations.”) available at
https://www.asdwa.org/wp-content/uploads/2018/05/CoSTS-Report-Final-2018.pdf

8 Kareem Adeem, Director, Newark Department of Water and Sewer Utilities, Witness Testimony before the House
Committee on Energy and Commerce, Subcommittee on Environment and Climate Change, “Hearing: Trusting the
Tap: Upgrading America’s Drinking Water Infrastructure.” March 24, 2022.
https://docs.house.gov/meetings/IF/IF18/20220329/114537/HHRG-117-1F 18-Wstate-AdeemK-20220329.pdf;, 88
Fed. Reg. at 84,914.

7 EPA, 2023, Technical Support Document for the Proposed Lead and Copper Rule Improvements, at 3-6 (Ex. 1),
EPA-HQ-OW-2022-0801-0709, available at https://www.regulations.gov/document/EPA-HQ-OW-2022-0801-
0709.

80 bid.
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a. Connector Definition

While we are supportive of EPA’s inclusion of lead connectors longer than two feet in its
definition of a lead service line to be replaced,?! all lead plumbing poses a public health risk and
must be removed. Pipes such as pigtails and goosenecks can release lead similar to the way a
lead service line releases lead,® and therefore pose a public health risk.®* Under some very
common circumstances even a short lead connector can pose a substantial threat because of
galvanic corrosion. It is well-established that when lead is joined with copper or another meta
lead levels can increase exponentially, even if the remaining lead pipe is relatively short.%> Both
lead spikes and constant increased lead levels have been observed under these circumstances and
worsened over time.® Further, the SDWA defines a lead service line as “a pipe and its fittings,
which are not lead free...that connect the drinking water main to the building inlet.”®” For these
reasons EPA must include these shorter fittings as part of its definition of a LSL. If EPA decides
not to include these shorter lead pipes in its definition, at a minimum EPA should require the
proactive identification and replacement of lead connectors that are two feet or shorter as
opposed to the proposal’s suggestion that lead connectors only be replaced when discovered.

1’84

b. Lead Service Line Definition

Additionally, EPA’s proposed definition of a lead service line does not include the portion
of the line that enters the customer’s home. The current definition cuts the service line short,

81 88 Fed. Reg. at 85,054 (§ 141.2), defining a lead service line as “a service line that is made of lead or where a
portion of the service line is made of lead,” and defining a connector as “a short segment of piping not exceeding
two feet that can be bent and is used for connections between rigid service piping, typically connecting the service
line to the main.”

82 A pilot study by San Francisco Public Utilities Commission (SFPUC) found lead spikes as high as 1,400 ppb after
the replacement of lead connectors (whips). SFPUC, Memo from Elaine Adan Kawaii to Manouchehr Boozarpour
Re: LUSL Pilot Study Update 2 (Oct. 1, 2020).

8 Even EPA recognizes the risk posed by any length of lead plumbing; the LCRI’s preamble explains that sites with
interior leaded plumbing should be either a tier 1 or tier 2 sample site as these sites are “likely to have elevated lead
levels.” EPA does not specify a minimum amount of interior lead plumbing, contrary to what is proposed for
connectors. 88 Fed. Reg. at 84,930.

8 Chang et. al, Prediction of lead leaching from galvanic corrosion of lead-containing components in copper pipe
drinking water supply systems, 436 Journal of Hazardous Materials 12,9169 (Aug. 15, 2022), available at
https://www.sciencedirect.com/science/article/abs/pii/S0304389422009591.

85 Cartier et. al, Impact of treatment on Pb release from full and partially replaced harvested Lead Service Lines
(LSLs), 47 Water Research 661, 664 (Feb. 1, 2013), available at
https://www.sciencedirect.com/science/article/abs/pii/S0043135412007634, finding that even when lead pipes were
80% replaced, the remaining lead materials released more lead than the original full LSL due to galvanic corrosion.
See also Diana Lutz, Washington University St. Louis, The Source Newsroom, Lead levels in drinking water spike
when copper and lead pipes joined, (accessed Jan. 31, 2024) https://source.wustl.edu/2011/12/lead-levels-in-
drinking-water-spike-when-copper-and-lead-pipes-joined/, Hu et. al, Copper-Induced Metal Release from Lead Pipe
into Drinking Water, 68 Corrosion The Journal of Science and Engineering 1037 (Nov. 1, 2012) available at
https://meridian.allenpress.com/corrosion/article-abstract/68/11/1037/163020/Copper-Induced-Metal-Release-from-
Lead-Pipe-into?redirectedFrom=fulltext (finding increased lead release due to galvanic corrosion); and St. Clair et.
al, Long-Term Behavior of Simulated Partial Lead Service Line Replacements, 33 Environmental Engineering
Science 53, 55-56 (Jan. 1, 2016) available at

https://www.ncbi.nlm.nih.gov/pmc/articles/PMC4770854/ (demonstrating galvanic corrosion increased over time).
8 1d.

8742 U.S.C. § 300j-19b(a)(4), emphasis added.
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ending at the point at which the lead pipe touches the building. But typically, an additional 12 to
18 inches of line continues beyond the entrance point into the building into a customer’s home,
to the point at which there is a shutoff valve or meter in the building. EPA should clarify that
replacement of this indoor portion of a LSL or GRR is required if a system has access into a
customer’s home. This is similar to Michigan’s Lead and Copper Rule which requires
replacement of the entire line, including “...to customer site piping or to the building plumbing
at the first shut-off valve inside the building, or 18 inches inside the building, whichever is
shorter.”®® Illinois has adopted a similar definition, that a service line “means the piping, tubing,
and necessary appurtenances acting as a conduit from the water main or source of potable water
supply to the building plumbing at the first shut-off valve or 18 inches inside the building,
whichever is shorter.”® EPA should define “inlet” as the point at which the lead service line
formally ends in the building and connects into the premise plumbing, that is, where it reaches its
first shut-off valve or meter inside the building, or 18 inches inside the building, whichever is
shorter.

¢. Lead Connectors

As discussed above, we are supportive of EPA’s inclusion of lead connectors longer than
two feet in its definition of a LSL requiring replacement.”® We are similarly supportive of EPA’s
proposed requirement to identify lead connectors of two feet or less when systems create their
inventories,’! and the proposed requirement that such connectors are replaced. However,
connectors should be proactively replaced, not only when they are (apparently physically)
encountered, as the LCRI currently proposes.”? As outlined above, the SDWA’s definition of a
LSL includes lead fittings, and customers can be exposed to lead via even a small lead connector;
therefore, all lead fittings should be proactively identified and removed. This means that when a
system creates its inventory and determines a connector is present and that connector is either
categorized as “lead” or “unknown,” the system must either replace the lead connector by the
mandatory LSLR deadline or identify the material by the deadlines outlined in Section 5 below
and take action according to the material encountered (replacing if lead).

Water systems must be required to promptly and physically verify connector material if
records indicate a lead connector is present or likely present® and replace the connector and
downstream galvanized service line if the system finds the connector is in fact lead. The fact is,
there are many systems wherein the majority or even the totality of known lead plumbing takes

8 Mich Admin Code R. 325.10108.

8 415 111. Compiled Statutes (ILCS) 5/17.12(c).

90 88 Fed. Reg. at 85,054 (§ 141.2), defining a lead service line as “a service line that is made of lead or where a
portion of the service line is made of lead,” and defining a connector as “a short segment of piping not exceeding
two feet that can be bent and is used for connections between rigid service piping, typically connecting the service
line to the main.”

1 88 Fed. Reg. at 85,062 (§ 141.84(a)(2)(ii)).

92 88 Fed. Reg. at 85,066 (§ 141.84(e)).

%3 Because galvanized lines are inflexible and historically were most commonly installed with a lead connector,
systems should assume that a galvanized line has a lead connector, meaning the presence of a galvanized line would
trigger physical validation and removal.
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the form of lead connectors.’* In such places, EPA should require systems treat shorter lead and
unknown connectors the same way other systems treat LSLs and GRR; systems should
systematically identify connector material and create inventories and plans for replacement, to
take place within 10 years. Similarly, the same public health education and protections should be
in place, including providing filters during lead connector removal. These protections should be
in place for all lead connectors and not just those attached to galvanized lines, as lead connectors
attached to copper service lines have also been found to result in lead spikes post-removal.®
There are also several problems with the inventory and validation of lead connectors. This is
discussed in section 5.

d. Galvanized Lines and Lead Materials

The LCRI correctly identifies galvanized service lines that are or were downstream of
lead pipes or connectors as a substantial risk to human health. The collection and then release of
lead by downstream galvanized plumbing is well-established and long-lasting.”® The final rule
must require the removal of all galvanized pipes that currently are or ever were downstream of
lead pipes or lead connectors. Omitting such service lines would be completely unjustifiable
because of our current understanding of the release of lead from downstream galvanized
plumbing.

e. Responses to EPA’s Specific Requests for Comment

EPA has specifically requested comment on the defined length of a connector. EPA
should require the identification and removal of all lead connectors, regardless of length. This is
addressed further in section 2(D)(i)(a), paragraph one, and section 2(D)(i)(b).

EPA has specifically requested comment on whether the Agency should include lead
connectors or galvanized service lines that are or were downstream of a lead connector as part of
mandatory replacement. Lead connectors and galvanized lines that are or were downstream of a
lead connector should be part of the LCRI’s mandatory replacement requirement. This is
addressed further in section 2(D)(1)(c)-(d).

% Simoni Triantafyllidou, US EPA Office of Research and Development, EPA Tools & Resources Webinar:
Identifying Lead Service Lines in the Community 9 (Oct. 26, 2022), available at
https://www.epa.gov/system/files/documents/2022-11/508%20Compliant%?20-
%?201dentifying%20Lead%20Service%20Lines_Oct%202022.pdf.

9 SFPUC, supra n. 82 at 6.

% See Clark, B N, et al., Lead Release to Drinking Water from Galvanized Steel Pipe Coatings, 32 Environmental
Engineering Science 713, (Aug. 13, 2015), available at
https://www.liebertpub.com/doi/abs/10.1089/ees.2015.0073?journalCode=ees;, HDR Engineering, Inc., An Analysis
of the Correlation between Lead Released from Galvanized Iron Piping and the Contents of Lead in Drinking Water
22 (Sept. 1 2009), available at:
https://archive.epa.gov/region03/dclead/web/pdf/galvanized%20project%20report.pdf; and

McFadden, M, et al., Contributions to drinking water lead from galvanized iron corrosion scales, 103 American
Water Works Association Journal 76, (Apr. 1, 2011), available at
https://awwa.onlinelibrary.wiley.com/doi/abs/10.1002/j.1551-8833.2011.tb11437 .x.
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ii. Partial Lead Service Line Replacement

We applaud EPA for allowing only replacement of the full lead service line to count
towards the LCRI’s lead service line replacement mandate.”’ Replacing only part of a lead
service line can cause high lead levels shortly after the partial replacement and does not
sufficiently reduce lead exposure.”® Replacement of the entire service line is both the most
health-protective and cost-efficient option. As discussed extensively in the “control” discussion
of this section below, we strongly recommend that EPA promulgate a definition of “control” that
requires water systems to replace and pay for full replacement of all of the LSLs in their service
territories. If EPA follows these recommendations, it would obviate the need for a water system
to ever do partial replacement. We agree, however, that if EPA maintains the “control” and
“access” loopholes over our strong legal and practical objections, the agency must maintain the
requirement that if a water system cannot replace a portion of a lead service line due to issues
around access or control, then the water system cannot do a partial replacement. Under the
proposal, water systems are required to try to obtain consent to replace the entire service line.”
Putting aside any concerns about EPA’s definition of control, the prevention of partial
replacements under this provision is also a good thing. Because water systems are prohibited
from doing partial replacements except in specific circumstances, and even in those
circumstances the water systems must offer to replace the entire line and provide filters if it does
the partial replacement, the rule encourages the water system to expend effort to replace the
entire line rather than simply taking the path of least resistance and replacing only a portion of
the service line.

Exceptions to replacing the full LSL should be narrow and limited. We accept that in
emergencies, there are cases where doing a partial replacement may be unavoidable. The LCRI,
however does allow for partial lead service line replacements under two circumstances: as part of
emergency repair or in coordination with planned infrastructure work that is not lead service line
replacement. %’ These replacements do not count towards the number of lead service lines a
water system is required to replace annually under the LCRI. When doing a partial replacement,
the water system must notify the owner of a property and any non-owner occupants that the
water system plans to do a partial lead service line replacement and the water system must offer
to replace the entire service line instead.'®! In emergencies, it may be necessary for the water
system to do a partial replacement and then later offer to replace the portion of the LSL it left in

97 See 88 Fed. Reg. at 85,054, 85,066 (§ 141.2, 141.84(d)(6)(iii)(D)).

%8 See LCRI, 88 Fed. Reg. at 84,917 ("Research has found that partial LSLR has not been shown to reliably reduce
lead levels in the short term and may temporarily increase lead levels due to disruptions of established scales or
galvanic corrosion (USEPA, 2011;...) while service lines that have been sampled and have tested-out may contribute
to lead at a later date (Del Toral et al., 2013)”); see also, id, at 84,928 ("Partial replacements are often associated
with elevated drinking water lead levels in the short-term, from days to months and potentially longer, and have not
been shown to reliably reduce lead levels in the long-term”) (internal citations omitted). See also Letter from Dr. Dr.
Deborah L. Swackhamer, EPA Science Advisory Board Chair, and Dr. Jeffrey K. Griffiths, SAB Drinking Water
Committee Chair, to Lisa P. Jackson, U.S. Environmental Protection Agency, Administrator (Sept. 28, 2011),
available at https://www.epa.gov/sites/default/files/2015-
09/documents/sab_evaluation_partial lead service lines_epa-sab-11-015.pdf.

9 See 88 Fed. Reg. at 85,064 (§ 141.84(d)).

100 See 88 Fed. Reg. at 85,067 (§ 141.84(g), (h)).

101 1d.
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the ground. In those situations, we support the LCRI’s requirements to require 1) that the water
system offer to replace the rest of the LSL within 45 days and 2) that the water system provide
filters/POU devices and six months of cartridges to affected residents if the offer to replace the
rest of the LSL is refused. Additionally, as discussed below in the “cost sharing” portion of this
section of our comments, we strongly urge that EPA require utilities to cover the cost of full
replacement, which would minimize the likelihood of any partial replacements, even in many
cases of emergency repairs.

However, EPA should not allow partial lead service line replacements when the water
system is doing other planned infrastructure work. In those situations, EPA should require water
systems to either replace the entire LSL or to leave the LSL in place and in the pool of LSLs
requiring replacement so that it can be replaced at a later time. It should be noted in the final
LCRI that EPA has clearly stated that if State Revolving Fund money is spent on planned
infrastructure work such as water main replacement, lead service lines that are encountered must
be fully replaced. EPA explains that “If the customer... refuse[s] access, then the water system
should leave the publicly-owned portion of the lead service line in place (so as to not create a
partial replacement) and document this action. To be clear, partial service line replacements are
not eligible for DWSRF funding (from any DWSRF funding source).”!%?

As currently written, the planned infrastructure work exception for partials creates a
loophole for water systems to get out of fully replacing all of their LSLs. Although partial
replacements cannot count towards fulfilling a water system’s LSL replacement mandate, if
water systems claim they don’t have control over the portion of the LSL on private property,
doing a partial replacement reduces the number of LSLs in the “to be replaced” pool, leaving
fewer LSLs for the water system to replace. While we recommend in the control section of these
comments below that EPA change the definition of control in the LCRI in order to close
loopholes to the LSL replacement mandate, even if EPA doesn’t change the definition, the
planned infrastructure work exception for partials should still be eliminated to prevent water
systems from using it as an end run around full LSL replacement.

Additionally, the provision on partial replacements lacks clarity on 1) who can accept the
water system’s offer to replace the portion of the lead service line left in the ground after a partial
replacement and 2) who must bear the cost of the replacement if that offer is accepted. EPA
should allow non-owner occupants to accept the offer and require the water system to bear the
cost. As we state elsewhere, if property owners are asked to bear the costs of lead service line
replacement, many lines won’t be replaced.'® By allowing non-owner occupants to accept the
water system’s offer, water systems can get that acceptance quickly and partial LSLs will not
remain in place. EPA should require that when the water utility offers to replace a full lead
service line when emergency work necessitates partial replacement, the water utility must cover
the cost of the full replacement and allow any adult occupant to approve the replacement. Doing
so will facilitate acceptance of the water system’s offer and will lead to more full LSL
replacement.

102 EPA, Frequent Questions about Bipartisan Infrastructure Law State Revolving Funds: LSL (Question 4)
https://www.epa.gov/dwsrf/frequent-questions-about-bipartisan-infrastructure-law-state-revolving-funds .
103 For more details, see cost-sharing subsection of our comments.
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ii. Filters

EPA must clarify that the language “[t]he water system must provide the consumer with a
pitcher filter or point-of-use device . . ., six months of replacement cartridges, and instructions
for use”!' when doing a partial replacement means that the water system must pay for the filter
or point of use device and the cartridges. While it is the apparent intent of the LCRI is to require
water systems to provide these filters at no cost to individual consumers, this should be made
unambiguous in the regulatory language of section 141.84(h). The requirement to provide a free
filter after any disturbance to these service lines is a clear improvement over the LCRR.
Providing filters after a partial replacement is health-protective because filters mitigate the high
lead concentrations that are likely after a partial replacement. Requiring the water system to
provide the consumer with the filter and replacement cartridges also protects public health
because it makes it easy for the consumer to use the filter. Consumers don’t have to pay for the
filter and cartridges and don’t have to figure out what filter to use or where to get one—the
utility will provide it. EPA must also affirmatively state that “must provide” means that the water
system must mail or deliver the filter/POU device and cartridges to the resident(s).

Assuming that EPA does clarify that water systems must pay for filters after doing a
partial replacement, by not also requiring the water system to pay to replace the entire LSL, the
LCRI creates perverse incentives. Many landlords, particularly those owning property in low-
wealth communities of color, will often feel that they have no reason to accept the water system’s
offer of full lead service line replacement and every reason to decline it if they are required to
contribute a substantial sum towards the endeavor. If paying to replace the lead service line is
perceived by landlords as being too expensive and is too expensive for low-wealth homeowners,
the lead service lines will remain in use, creating a serious environmental injustice for these
homeowners and tenants. In addition, if the water system simply provides an inexpensive water
filter that somewhat mitigates the adverse health effects of the lead service line, many landlords
or low-wealth homeowners are likely to decline to contribute a large sum to remove the LSL
located on their property. Low-wealth homeowners may feel that the filters are protective enough
not to spend money they don’t have, and landlords will know that their tenants get something to
protect them—which may mitigate complaints or rent withholding—without the landlord having
to pay upfront costs they may not be able to recoup. The best solution is for EPA to require water
systems to pay for replacing the entire LSL in all circumstances. Doing so will lead to very few
dangerous partial service line replacements and will hasten full service line replacement, both of
which are aligned with EPA’s goals in promulgating this rule. If EPA fails to follow our strong
recommendation that the LCRI require utilities to pay for full LSLR, at a minimum, the LCRI
should require the distinctly less protective approach of requiring free water filters and cartridges
(and education on their installation, use, and maintenance) after a partial replacement, provided
by the water system at no cost.

iv. The proposed LCRI greatly undermines the promise of replacing all lead
service lines by incorrectly and narrowly defining “control”

EPA serves a devastating blow to its proposed ten-year LSL replacement mandate by
proposing, unnecessarily, to limit which LSLs are subject to the mandate. The proposed LCRI

104 See 88 Fed. Reg. at 85,067 (§ 141.84(h)(iii)).
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states that “[a]ll water systems must replace all lead and galvanized requiring replacement
service lines under the control of the water system unless the replacement would leave in place
a partial lead service line.”!% The LCRI then explains that “[w]here a water system has access
(e.g., legal access, physical access) to conduct full service line replacement, the service line is
under its control, and the water system must replace the service line.”!% EPA, however, chooses
not to define access because “of the wide variation of relevant State and local laws and water
tariff agreements as well as the potential for these to change over time.”!%” Rather, EPA requires
each individual water system to identify and cite “any specific laws, regulations, and/or water
tariff agreements that affect the water system’s ability to gain access,” for full LSLR, including
those that require customer consent and/or require or authorize customer cost-sharing, in its
replacement plans and notices provided to people with LSLs.!%®

These decisions are perplexing because, as discussed further below, they: 1) abandon
EPA’s original and fact-based understanding of control; 2) do not comport with other sections of
the proposed rule that show that utilities often have, or can fairly easily obtain, access; and, 3)
create an easy way for water systems resistant to LSL replacement to avoid replacing LSLs—
including all LSLs in their system—by claiming a lack of control over/access to, in particular,
the portion of LSLs on private property. These provisions would allow a water system to comply
with the LCRI, claim to have replaced “all” their LSLs (because they complied with the
mandate), and yet still leave large numbers—potentially thousands of LSLs—in the ground and
in use, continuously and knowingly exposing people to lead. Assuming EPA is serious about
trying to eliminate lead exposure from lead service lines, it must change these provisions in the
final LCRI. As also discussed further below, the LCRI should either: 1) require state primacy
agencies to adopt rules that presume water systems’ authority to replace LSLs as a condition of
primacy; or, 2) presume water systems’ ability to replace LSL, require all systems to replace all
lead service lines, and allow systems to avoid LSLR replacement as a matter of law only through
strict mechanisms for showing they do not have and cannot obtain that ability.

a. EPA should require that water systems replace all lead service lines and
that water systems, localities, and states overcome any barriers or EPA
will retain primacy for the LCRI

As outlined below, EPA should include in the LCRI mechanisms to ensure that water
systems do not and cannot inappropriately avoid full lead service line replacement (as set forth
above) and gut the promise of the LCRI.

1. EPA should presume water systems have control over full service lines

For all the reasons stated in subsection B of this section, EPA should include in the final
LCRI a presumption that water systems have control over the full service line.

105 88 Fed. Reg. at 85,064 (§ 141.84(d)(1)) (emphasis added).

106 88 Fed. Reg. at 85,064 (§ 141.84(d)(2)).

107 88 Fed. Reg. at 84,920.

108 88 Fed. Reg. at 85,064 (§ 141.84((c)(1)(viii); § 141.84(d)(2)(1));
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2. EPA should require primacy states to adopt rules stating water
systems are presumed to have control over full lead service lines and
to have authority to fully replace them, as a condition of primacy

Under the SDWA, states have primary enforcement responsibility (primacy) for water
systems when EPA has determined that they meet certain criteria, including that the state’s rules
are at least as stringent as any new or revised EPA standards.!? If the state fails to adopt
regulations as stringent as EPA’s new or revised National Primary Drinking Water Regulations
(such as the LCRI), EPA will not approve primary enforcement authority for that new or revised
rule and the agency will retain primacy for that regulation.'!”

If the LCRI required water systems to replace all LSLs in their service territory and that
systems be required to have control to enable such LSLRs, that would be a condition for states to
retain primacy. Thus, EPA would not approve continued primacy for implementing the newly
revised LCR under 40 C.F.R § 142.12 and would directly implement the LCRI in that state. In
such a case, EPA’s rules would supplant state laws if the state has not adopted procedures to
adequately implement the LCRI—in this case, permitting water systems to replace LSLs in all
circumstances. '

To implement this provision, EPA should require states to require water systems to
replace all LSLs and GRRs in their service territory. And to ensure that mandatory replacement is
adequately implemented, EPA should require primacy states to have laws or rules in place stating
that utilities are presumed to have control of the full lead service line and are authorized to pay
for the full lead service line under state law.'!> Water systems may need to ensure that they have
authority (e.g. to change their service contracts or tariffs, work with local legislators to amend
local ordinances, etc.) to allow the systems to access all portions of the LSLs in their service
territories. If a state does not adopt or have in place such rules and statutes, as confirmed by the
state Attorney General or counsel as provided by EPA’s regulations, then EPA should retain
primacy for implementing the LCRI.'"* And once EPA retains primacy, it should state that water
systems are presumed to have control. When it retains primacy, EPA’s rules take precedence over
less stringent or conflicting state and local law under the explicit terms of the SDWA, and
pursuant to the Supremacy Clause of the U.S. Constitution!'* and will force the water systems to
replace all LSLs in their service territories.

109 SDWA § 1413, 42 U.S.C. §300g-2; 40 C.F.R. §142.11.

11040 C.F.R. §142.12.

M 1d.; see also 42 U.S.C. § 300g-2(a)(2).

11242 U.S.C.A. § 300g-2(a)(2).

113 See 40 C.F.R. § 142.12.

114 Congress has explicitly provided in the SDWA that state rules may not relieve water systems from any
requirement under federal rules. See SDWA §1414(e), 42 U.S.C. §300g-3(e)(“Nothing in this subchapter shall
diminish any authority of a State or political subdivision to adopt or enforce any law or regulation respecting
drinking water regulations or public water systems, but no such law or regulation shall relieve any person of any
requirement otherwise applicable under this subchapter.”). Congress’ and EPA’s authority to adopt and enforce such
rules is established by Article VI of the United States Constitution, which states that the Constitution and the laws of
the United States “shall be the supreme Law of the Land.” U.S. Const. art. VI, cl. 2. The Supreme Court has found
that this clause “unambiguously provides that if there is any conflict between federal and state law, federal law shall
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Courts have held that the SDWA preempts local regulations conflicting with federal law
in other situations. For example, in analyzing a provision of the SDWA, the Western District of
Pennsylvania held that a local ordinance regulating the deposit of oil and gas extraction waste
created “a direct obstacle to Congress’ intentions to create a cooperative system . . . to regulate
and protect drinking water and any underground processes which might endanger that resource”
and was therefore preempted by federal law.!'!® If there is a direct conflict with state or local law,
federal regulations must prevail.

3. EPA can institute different conditions for primacy as an alternative

While we strongly encourage EPA to condition primacy on state laws providing that
utilities have control over full service lines and will pay for full LSLR, if EPA does not do that, it
can and should at a minimum require states to have laws stating: a) there is a rebuttable
presumption that water systems have control over full lead service lines; and b) utilities are
authorized to pay for LSLR, as a condition for primacy.

The details regarding such a rebuttable presumption are discussed in subsection B of this
section. In summary, EPA should provide that a water system can rebut the presumption of
control only if it can document legally to the satisfaction of the primacy agency and its legal
counsel, and the system’s CEO certifies to the primacy agency and EPA, subject to penalties for
false statements, that it does not at the present and never did have any of the following indicia of
control:

a. It or its agents installed the LSLs;
) It required the installation of LSLs;

c. It approved the use of LSLs by property owners or plumbers or required that the
materials used in a service line had to be approved by the system;

d. It retained access to service lines on property serviced by the system;

e. It reserved the right to perform work on privately owned service lines;

f. It required property owners to meet certain specifications relating to service line
location, size, or material composition;

g. It has or can adopt a new contract of service or tariff that would allow full LSL
replacement;

h. It can itself or with the assistance of local government establish the authority to

replace full LSLs at utility expense, such as through the shut off of water if a
customer or occupant refuses to allow access to conduct LSL replacement.

If any of the above indica of control exist, the water system should be deemed to have control
under the LCRI and be required to fully replace all LSLs without charging individual owners for
the replacement.

prevail.” Gonzales v. Raich, 545 U.S. 1, 29 (2005). This rule holds true “even absent an express statement by
Congress.” PLIVA, Inc. v. Mensing, 564 U.S. 604, 621 (2011). Here, of course, Congress has explicitly included that
statement in SDWA § 1414(e).

115 Seneca Res. Corp. v. Highland Twp., 2017 WL 4354710, at *5 (W.D. Pa. Sept. 29, 2017).
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4. EPA should institute accountability for claims of barriers to access

At the very least, if the agency does not adopt provisions recommended above, the final
LCRI should: a) require water systems asserting they lack control over/access to a service line to
demonstrate that they cannot obtain express or implied access under any legal principle including
threatening to shut off the supply of water to a residence in order to further public safety; b)
require the agency and primacy states to carefully review replacement plans (and EPA should
carefully review state primacy applications) to ensure that any barriers to access are actual
barriers and that water systems have considered whether actions such as shutoff authority and
express and implied access options do or can give them legal access to the portion of a LSL
under private property.

For example, a water system could claim that it lacks access to replace lead service lines,
but its primacy state could confirm that current state law authorizes access or adopt a rule
requiring all customers to provide access to fully replace LSLs. Or primacy states could require
localities to: confirm that current law allows access; pass an ordinance to authorize access; or
require utilities to adopt water tariffs or contracts for service that require access.

b. EPA previously presumed that water systems had control over the full
lead service lines and should revert to that position

1. Using the definition of control in the 1991 LCR is logical and would
help achieve true lead service line replacement, rather than in name
only

As noted above, we recommend that the LCRI specifically establish as a condition of
primacy that primacy states adopt rules that establish water systems must have access to replace
LSLs and to do so at utility expense. EPA’s authority to impose such a requirement is discussed
above.

If the agency determines it will not establish such a requirement for primacy, at a
minimum the agency should revert to the definition of control from the 1991 LCR, establishing a
rebuttable presumption that water systems control the entire service line and requiring the system
to demonstrate that it does not control the entire service line and cannot obtain permission to
replace it from the property owner to be relieved from the requirement to replace it.!'® Thus, as
explained by the agency in the original LCR,

Control is defined in § 141.84(e) of the final rule as being indicated by one of the
following forms of authority: authority to set standards for construction, repair, or
maintenance of the line, authority of the system to replace, repair, or maintain the service
line, or ownership of the line. The final rule includes essentially the same substantive
criteria for determining control as was discussed at proposal, including the “rebuttable
presumption” procedure.'!”

116 See 56 Fed. Reg. at 26,504, 26,553.

117 56 Fed. Reg. at 26,504
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At the time, EPA determined that water systems generally control their service lines, and
were responsible for replacing any LSLs they had control over, similar to the position it has
taken in the proposed LCRI.''® The SDWA defines a public water system as including
“distribution facilities under the control of the operator,”!!” so EPA wanted to mirror that
language of control in the LCR. As part of designating which LSLs were under the water
systems’ control, the LCR established a presumption that water systems controlled the entire
service line, unless they could determine that they didn’t have one of the forms of authority in §
141.84(e)."?° Put simply, the LCR in many cases gave utilities responsibilities for replacing the
portion of the service line on private property regardless of whether they owned it.

Presuming that water systems control the entire service line unless proven otherwise is a
standard with a basis in law, utility practice, and common sense.'?! In the late nineteenth and
early twentieth century, when most LSLs were installed, most water systems where large
numbers of lead service lines were installed either installed lead pipes or required the service line
to be made of lead—including the portion installed on private property. For example, Werner
Troesken’s extensive analysis in his book reviewing the history of the use of lead service lines
found that by the turn of the 20" Century, “85 percent of all large American cities used lead”
service lines, and “[o]f the twenty-five largest cities, all but two (Baltimore and Kansas City)
used lead.”'?? Troesken explained that utilities used lead service lines because of their flexibility,
durability, and longevity.'?* In addition, the lead industry ran an effective national campaign
dating back over a century to persuade water systems and municipalities to use lead for their
service lines.!?*

11840 C.F.R. $141.84(d) (1991).

11942 U.S.C. § 300f(4)(A) (emphasis added).

120 1991 Lead and Copper Rule previously codified at 40 C.F.R. §§ 141.84(d), 141.84(e) (1991) (“(d) A water
system shall replace the entire service line (up to the building inlet) unless it demonstrates to the satisfaction of the
State under paragraph (e) of this section that it controls less than the entire service line... (¢) A water system is
presumed to control the entire lead service line (up to the building inlet) unless the system demonstrates. . .
that it does not have any of the following forms of control over the entire line[]: authority to set standards for
construction, repair, or maintenance of the line, authority to replace, repair, or maintain the service line, or
ownership of the service line.”); 56 Fed. Reg. at 26,504 (“to the extent public water systems prescribe standards for
construction, repair, and maintenance of service lines and reserve the right of entry onto private property to perform
necessary work, it could be argued that the entire service line is under the system’s control.”).

121 Tn the proposed rule, EPA states that it “is not aware of a factual basis to support the stakeholders’ assertion that
PWSs control all portions of all service lines. To the contrary, EPA is aware that in some cases, public water
systems do not control all portions of all service lines,” (citing LSLR Collaborative, n.d.a). 88 Fed. Reg. at 84,923.
The references section of the proposed rule provides the following more complete cite: LSLR Collaborative. (n.d.a).
Requiring LSL Replacement When Opportunities Arise. Retrieved July 17, 2023, from https://www.lIslr-
collaborative.org/requiring-Islreplacement.html. 88 Fed. Reg. at 85,048. It is not clear what aspect of that website
EPA believes supports its statement that public water systems do not control all portions of all service lines. But
regardless, EPA need not believe that all public water systems control all portions of all service lines to condition
primacy on control or revert back to the version of control the LCR contained in 1991. As discussed above, that
version presumes water systems control full lead service lines, but also provides a mechanism to rebut that
presumption.

122 Werner Troesken, The Great Lead Water Pipe Disaster, MIT Press, at 10 (2006).

123 See id.

124 Richard Rabin, The lead industry and lead water pipes "A Modest Campaign,” 98 Am J Public Health 1584,
1584-92 (Sep. 2008), available at https://www.ncbi.nlm.nih.gov/pmc/articles/PMC2509614/pdf/0981584.pdf .
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Including in the final LCRI a presumption that water systems control the entire lead
service line and carry a burden of proving otherwise using the factors from the 1991 LCR would
make it more likely that complete LSL replacement would occur. Requiring water systems to
prove a lack of control to avoid fully replacing LSLs would be more difficult for water systems
to remove LSLs from their replacement pools and thus diminish the easily gamed provision in
the proposed rule, discussed further below.

There is no impediment to EPA adopting the definition of and presumption regarding
control that it did in 1991. EPA later abandoned this standard after a legal challenge from AWWA
alleging that the agency provided insufficient opportunity to comment on the definition. While
the D.C. Circuit struck down this portion of the LCR, it did so only on the grounds that EPA had
violated the Administrative Procedure Act’s notice and comment requirement, holding that
because EPA had not defined control in the proposed LCR, putting this definition in the final
LCR was not a “logical outgrowth” of the proposal.'* Notably, the court did not rule on the
substance of the definition, so there is no reason to think that returning to the 1991 definition is
unlawful or beyond EPA’s authority. Indeed, after that D.C. Circuit decision, Congress enacted
measures explicitly requiring that lead service lines be fully replaced, expressly including the
portion under private property, for a water system to receive funding under the Reducing Lead in
Drinking Water Program enacted in 2016'2® and strengthened by the Bipartisan Infrastructure
Law (BIL) in 2021.'” Because EPA does define control in the LCRI, conditions LSL
replacement on a water system’s control, and specifically requests comment on its interpretation
of control for that purpose, '?® inserting a different definition of control in the final LCRI,
including reverting to EPA’s prior presumption that water systems have control, is a logical
outgrowth of the proposed LCRI and would not be vulnerable to the same challenge as it was in
1991.1%

2. EPA’s focus on access in the proposed LCRI supports reverting to the
definition of and presumption regarding control from the 1991 rule

The proposed LCRI largely ignores many of the factors it previously found indicated
control and focuses on legal access and physical access as the main factors to determine
control.'*® But even a focus on those factors supports assuming a presumption of control in the
final rule. EPA, however, perplexingly chooses not to adopt such a presumption because “of the
wide variation of relevant State and local laws and water tariff agreements as well as the

125 Am. Water Works Ass’nv. EPA, 40 F.3d 1266, 1274-75 (D.C. Cir. 1994).

126 Water Infrastructure Improvements for the Nation Act, codified at 42 U.S.C. § 300j-19B(a)(2)(B)(a “’lead
reduction project’ does not include a partial lead service line replacement if, at the conclusion of the service line
replacement, drinking water is delivered to a household through a publicly or privately owned portion of a lead
service line.”).

127 BIL, 135 Stat. at 1140-42, codified at 42 U.S.C. § 300j-19B.

128 See 88 Fed. Reg. at 85,033-35.

129 A final rule is a logical outgrowth if “affected parties should have anticipated that the relevant modification was
possible.” Allina Health Services v. Sebelius, 746 F.3d 1102, 1107 (D.C. Cir. 2014) (quoting CSX Transp., Inc. v.
Surface Transp. Bd., 584 F.3d 1076, 1080 (D.C. Cir. 2009)). If the final rule is “reasonably foreseeable,” it is
considered a logical outgrowth. Owner-Operator Indep. Drivers Ass 'n, Inc. v. Federal Motor Carrier Safety Admin.,
494 F.3d 188, 210 (D.C. Cir. 2007) (quoting Long Island Care at Home, Ltd. v. Coke, 551 U.S. 158, 161 (2007)).
130 88 Fed. Reg. at 84,920.
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potential for these to change over time.”'*! The relevant consideration, however, should not be
which legal authority gives water systems access to remove lead pipes known to present
significant health risks, but whether water systems generally have that authority. The answer to
that question is that they do, which supports EPA including a presumption of control in the final
rule.

In the final 1991 LCR, EPA referenced a study that evaluated service connections in 10
major U.S. cities and other investor-owned utilities in various states and found that in the
majority of cases, “the water system was found to retain access to virtually all property serviced
by the system and to reserve the right to perform work on privately owned service lines.”!32 EPA
provides no reason to believe differently in the proposed LCRI, and there is no reason for it to do
SO NOW.

To this day, utilities generally retain, either implicitly or explicitly, the right to enter
private property to do maintenance or make repairs on equipment, including the replacement of
water service lines. They obtain this authority in a myriad of ways. For example, some states
have laws that require consumers to allow utilities access to their property to replace service
lines.'*? Utilities also regularly contractually obtain access to property as a condition for
providing service such as in tariffs, sometimes even explicitly for health and safety reasons.!
Some utilities include such provisions in their customer agreements.'* Utilities may also have
express or implied easements on the basis of intent or public policy, or prescriptive servitude,

34

131 Id.

132 56 Fed. Reg. at 26,504.

133 See, e.g., Wis. Stat. Ann. § 196.171(1) (“Any officer or agent of any public utility furnishing or transmitting
water . . . to the public . . . may enter, at any reasonable time, any place supplied with . . . water by the public utility,
for the purpose of inspecting, examining, repairing, installing or removing the . . . pipes . . . for supplying . . . water
and for the purpose of ascertaining the quantity of . . . water supplied.”); Va. Code Ann. § 55.1-306.1(A), (E)
(defining prescriptive easement and stating a “utility . . . may use an easement to install, construct, provide,
maintain, modify, lease, operate, repair, replace, or remove its communications equipment, system, or facilities™);
see also N.J. Stat. Ann. § 55:19-106.

134 See, e.g., Pittsburgh Water And Sewer Authority, “Rates, Rules and Regulations Governing the Provision of
Water Service to the Public in the Territory Described Herein,* (Nov. 15, 2022) at 35 (“Should the condition of a
customer service line be such that there is a risk to public health or safety or of damage to public property . . . the
Authority shall have the right, but not the duty, to make the necessary repair or replacement.”), available at
https://www.pgh20.com/sites/default/files/2023-01/CURRENT%20PWSA%20Tariff%20Water%20-
%20with%20Supp.%20N0.%2010%20%28effective%201.14.23%29%28108742110%29.pdf; Consolidated Edison
Company of New York, Inc., ”Schedule For Electricity Service,” (Apr. 1, 2012) at 107 (“The Company's duly
authorized representatives shall have the right of access to the premises of the Customer and to all of the Company's
property thereon at all reasonable times for the purpose of reading and testing meters, inspecting equipment used in
connection with its service, metering the demand, ascertaining and counting the connected load of the Customer's
installation, installing, inspecting, maintaining and replacing, where necessary, its load testing equipment, removing
its property, or any other proper purpose except as provided below.”), available at
https://lite.coned.com/_external/cerates/documents/elecPSC10/electric-tariff.pdf, see also conEdison, Information
for Property Owners, (last accessed Feb. 5, 2024), available at https://www.coned.com/en/our-energy-future/our-
energy-vision/where-we-are-going/smart-meters/when-will-i-get-my-smart-
meter#:~:text=See%20an%20excerpt%20from%?20the,meters%2C%?20inspecting%20equipment%20used%20in.

135 See, e.g., SUEZ Water Purification Systems, Ltd, ”Standard Terms and Conditions* at 4.10 (“The Customer shall
permit the company, its employees, sub-contractors, agents and other appointed representatives access to the Site at
all reasonable times for the purposes of providing the Services.”), available at
https://www.watertechnologies.com/sites/default/files/documents/SUEZ-WPS-SALES-

Standard_Terms _and_Conditions.pdf.
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https://nam04.safelinks.protection.outlook.com/?url=https%3A%2F%2Furldefense.com%2Fv3%2F__https%3A%2Fwww.watertechnologies.com%2Fsites%2Fdefault%2Ffiles%2Fdocuments%2FSUEZ-WPS-SALES-Standard_Terms_and_Conditions.pdf__%3B!!NO21cQ!DbkoEdSHGvIVBz6cK5EtQgox-dXdBR0_QGmwQR2-4_2y7v-2F46q39FxgOCfq14iGEj5YB8deUtIZcoo5x7oFGU%24&data=05%7C02%7Csnovak%40earthjustice.org%7C311487c8497d47fe6c2e08dc2343e4e1%7Cadedb458e8e34c4e9bedfa792af66cb6%7C0%7C0%7C638424021711270360%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C0%7C%7C%7C&sdata=%2BoNVQgZ%2BECVZmyvp8ZB58kOZhNU%2BhCHQnBrW%2FNsSMeE%3D&reserved=0
https://nam04.safelinks.protection.outlook.com/?url=https%3A%2F%2Furldefense.com%2Fv3%2F__https%3A%2Fwww.watertechnologies.com%2Fsites%2Fdefault%2Ffiles%2Fdocuments%2FSUEZ-WPS-SALES-Standard_Terms_and_Conditions.pdf__%3B!!NO21cQ!DbkoEdSHGvIVBz6cK5EtQgox-dXdBR0_QGmwQR2-4_2y7v-2F46q39FxgOCfq14iGEj5YB8deUtIZcoo5x7oFGU%24&data=05%7C02%7Csnovak%40earthjustice.org%7C311487c8497d47fe6c2e08dc2343e4e1%7Cadedb458e8e34c4e9bedfa792af66cb6%7C0%7C0%7C638424021711270360%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C0%7C%7C%7C&sdata=%2BoNVQgZ%2BECVZmyvp8ZB58kOZhNU%2BhCHQnBrW%2FNsSMeE%3D&reserved=0

permitting them to access private property.'*® And because removal of lead service lines is a
public health issue, public utilities otherwise may be able to validly exercise police powers to
protect public health and safety or respond to emergency circumstances to remove a lead service
line—a known lead emitter—from a household.'*’

And if circumstances arise where one of the mechanisms for access listed above do not
currently apply, it is not difficult, as EPA acknowledges, to change that. As EPA states in the
proposed rule, it is “aware of data and anecdotes from water systems demonstrating the ability to
increase access for full service line replacement, such as where customer consent or payment is
required for access.”!3® It also discusses multiple examples of water systems, states, and
localities that have amended service agreements or laws to facilitate full lead service line
replacement in the proposed rule and partially in its guidance document entitled “Strategies to
Achieve Full Lead Service Line Replacement.” '3 EPA notably states that it “expects that many
water systems could similarly consider, depending on the exact language of the agreement and
the process to change it, temporarily or permanently revising service agreements to overcome
access barriers to facilitate full service line replacement.”!*’ We agree. It seems obvious that if a
water system conditioned the provision of water on customer agreement for access to their
property to replace equipment, access (and thus control) would not be an issue. Based on all of
this evidence and reasoning, EPA should presume that water systems have access, and therefore
necessary control, over service lines under private property to conduct full lead service line
replacement.

It should also be noted that access and control issues would likely be nonexistent if EPA
prohibited water systems from charging individual homeowners for service line replacement, as
we strongly advocate for in the discussion of banning charging customers for LSLR that follows
in section 2.D.v. There are a few ways the LCRI can mitigate this problem. First, EPA can
require that water systems bear the entire cost of LSL replacement. As we have repeatedly seen
in cases such as Newark, Benton Harbor, Washington, D.C., Denver, and elsewhere, property
owners are much more likely to consent to LSL replacement on their properties if they will not
be directly billed for it and do not have to individually bear the replacement costs. EPA has the

136 See, e.g., Motes v. PacifiCorp, 217 P.3d 1072, 1076 (Or. Ct. App. 2009) (holding electric utility had established
prescriptive easement for maintenance of electric lines on private property); Riddock v. City of Helena, 687 P.2d
1386, 1390 (Mont. 1984) (construction and subsequent use of water pipeline was open and notorious and sufficient
to establish adverse use necessary for easement). See also Restatement (Third) of Prop. (Servitudes) § 2.11 (2000)
(explaining that easements can be implied on basis of public policy to avoid economic waste and to provide access
to resources that would otherwise be inaccessible); Restatement (Third) of Prop. (Servitudes) § 2.17 (2000)
(explaining that prescriptive easement, which can form when use is “open and notorious” and “continued without
effective interruption,” can apply to underground utilities as long as installation was open and location known to the
owner).

137 See, e.g. 104 N.Y. Jur. 2d Trespass § 53 (trespassory conduct may be legalized or justified by lawful authority
when reasonably necessary for emergency services personnel to protect public health and safety and/or respond to
emergency); JWC Fitness, LLC v. Murphy, 265 A.3d 164, 173-74 (N.J. Super. Ct. App. Div. 2021) (statute
authorizes government to take possession of private property akin to a physical taking for the governmental purpose
of avoiding or protecting against an emergency, and to temporarily use personal property for purpose of protecting
or promoting public health, safety or welfare).

138 88 Fed. Reg. 84,920.

139 See 88 Fed. Reg. 84,920-21, 84,926-27.

140 88 Fed. Reg. 84,926.
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authority to do this and it would not only overcome many barriers to consent, but also remedy
environmental injustice as well.!#!

Second, the final LCRI could explicitly allow occupants of a property, rather than solely
owners, to consent to LSL replacement. As Newark Water and Sewer Ultilities Director Kareem
Adeem has emphasized,'#? it is logistically much easier to get consent from tenants at rental
properties than it is from landlords (who may be absentee), and it puts the decision in the hands
of the people who will most benefit from it. This works best in combination with prohibiting
cost-sharing, as it then does not put the tenant in the position of agreeing to spend the landlord’s
money. This combination was highly effective in Newark, New Jersey, where a local ordinance
was passed that both set up a program where the water system replaced all the city’s LSLs at no
cost to the individual homeowner and gave occupants the power to participate in the program,
rather than just property owners. Because Newark has a large renter population, this was the
most effective way for the water system to get consent to safely go onto the property.'** Third,
coupled with requiring that systems pay for full LSLRs, the LCRI should prohibit water systems
from providing water service to LSLs and GRRs after the conclusion of the mandatory LSLR
program. Property owners (or occupants acting in their stead) should have a binary choice:
accept a free, full LSLR or have the water service shut off. If water systems are not required to
pay the full cost of LSL replacement, then this option should not be considered.

EPA should consider an approach in the final LCRI tracking the Newark and Benton
Harbor ordinances, which required full LSL replacement, offering property owners the option of
replacing the line at their own expense within a short period of time, or allowing the utility to
access and replace the LSL at the water system’s expense and with the permission of any adult
occupant of the property. This avoids both the potential problem of lack of access and the
environmental justice problem of requiring property owners and landlords to pay for LSLR.

By removing the biggest barriers to consent, more systems would complete full LSL
replacement within the mandated time period and would not have to spend as much time and
energy trying to obtain consent. Currently in the LCRI, if a property with a LSL changes owners,
the water system has to go through the process of trying to get consent within a year of the
transfer, even if the mandatory LSL replacement deadline has passed. If water systems can get
consent earlier and complete full LSL replacement by the deadline, then they can concentrate on
issues other than lead service line replacement after the deadline.

c. The proposed LCRI permits water systems to easily avoid replacement of
some or all LSLs in their system with no effective mechanism to change such
actions

Despite all the evidence EPA has that warrants a presumption of control and facilitate full
LSLR, it instead proposes a mechanism that will allow water systems to easily avoid replacing
LSLs—sometimes every LSL in their system—and therefore destroy the great promise that
mandatory lead service line replacement holds. There are no repercussions for a water system
failing to replace LSLs as long as it identifies and cites, in both its replacement plans and notices

141 See subsection 2.D.v., on prohibiting water systems for charging customers for LSLR, below.
142 Testimony of Kareem Adeem, section 2.A, Full LSLR Paid For By Water Systems, supra, fn. 49.
143 Testimony of Kareem Adeem, section 2, Full LSLR Paid For By Water Systems, supra, fn. 49.

2-36



it provides to people with LSLs, “any laws, regulations, and/or water tariff agreements that affect
the water system’s ability to gain access,” for full LSLR, including those that require customer
consent and/or require or authorize customer cost-sharing.!* This allows water systems to easily
avoid LSLR by asserting they don’t have access and/or any other form of control.

Indeed, assertions of barriers are already happening. For example, many water systems
claim they do not have access to or otherwise have control over the portions of LSLs located on
private property, even though, as described above, they most likely have access and/or can
readily obtain access and have asserted control in other ways in the past.!*> Many water systems
also incorrectly claim that state law prevents them from using ratepayer funds to do LSL
replacement on private property because it is allegedly for the benefit of a single property owner
(and that could prevent access because a property owner may not consent to LSL
replacement).*® Yet in at least the 13 states with the most lead service lines, a study of state laws
by Harvard Law School and Environmental Defense Fund investigators determined that those
kinds of laws are not barriers to LSL replacement because, for example, LSL replacement is for
the benefit of public health rather than a single property owner. !4

As written, the proposed LCRI provides no incentive for water systems and states to
interpret their laws to allow for LSL replacement, nor consequences if they do not. This could
lead to a patchwork of LSL replacements across the country and many LSLs left in the ground.
Even worse, as drafted, the LCRI also creates a perverse incentive for municipalities and water
systems to avoid the costs and burdens of conducting full LSLRs by passing new ordinances,
instituting new water service contracts or tariff provisions, or creating other legal restrictions that
prohibit a water system from conducting any work on private property, even with property owner
consent. As drafted, if such a legal impediment is in place, a water system would conclude that it
“does not have access to conduct full service line replacement, [and then] the water system
[would not be] required by this rule to replace the line” and need only “document the reasons
that the water system does not have access.”'*® The LCRI would not even require the water
system to attempt to obtain access under proposed section 141.84(d)(3), since the water system
would not have access under the LCRI’s provisions, even with property owner consent. And of

144 88 Fed. Reg. at 85,064 (§ 141.84((c)(1)(viii); § 141.84(d)(2)(1)).

145 For example, the City of Chicago required LSLs to be used until they were federally banned in 1986. See
Municipal Code of Chicago, § 83-23, August 30, 1939 with amendments to and including January 1, 1984 (“Service
pipes of one inch internal diameter, one and one-half, and two inch internal diameter shall be lead pipe....”). Yet
now the city claims that it does not own the service lines under private property, so any full replacement is the
responsibility of the homeowner (unless the city’s extremely cumbersome Equity Lead Service Line Replacement
program is available to a homeowner. See Gina Ramirez, Years Later, Lead Pipes Remain in Chicago, NRDC (Sep.
22,2022), available at https://www.nrdc.org/bio/gina-ramirez/years-later-lead-pipes-remain-chicago). It is ironic
indeed that under the LCRI, in so many cases where water systems were installing or mandating LSLs (as noted
above, according to Troesken, that was 85 percent of cities at the turn of the 20" Century), the water systems can
now claim they do not control the LSLs and can offload the costs to replace the very LSLs that they installed or
required.

146 See 88 Fed. Reg. at 84,927.

147 See, e.g., Shaun A. Goho, Marcello Saenz & Tom Neltner, “Rates could fund lead pipe replacement in critical
states: Laws in states with the most lead service lines support the practice,” Harv. L. Sch. & Environmental Defense
Fund (Apr. 2019), available at https://clinics.law.harvard.edu/environment/files/2019/04/Rates-Fund-LSL-
Replacement-States_Harvard EDF 2019.pdf.

148 88 Fed. Reg. at 85,064 (§ 141.84(d)(2)).
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course, the proposal provides no incentive for water systems or localities to change existing
barriers to access.

The rule should clarify that any claimed impediment to water system control of a LSL
must be preexisting prior to the LCRI’s proposal (so utilities and states cannot adopt new
impediments to avoid the LSL replacement requirements), and the primacy state and
municipality must show that it is beyond their control to eliminate the impediment. As discussed
in subsection 2.D.iv.a, primacy states that are unable to eliminate impediments under state law to
utilities having control or adequate access to fully replace LSLs should not have their primacy
application for implementing the LCRI approved, and EPA should exercise primacy for the LCRI
in that state.

EPA claims that the proposal’s required identification and reporting provisions will
protect against such behavior.'* The identification provisions for water systems are described
above. Under the proposed rule, “[s]tates would also be required to identify potential barriers to
full service line replacement in State laws, including statutes and constitutional provisions, in
their application for primacy for the LCRI” and to “notify water systems in writing whether any
such laws exist or not.”'>* EPA’s claims are far from guaranteed. While it’s certainly optimistic
of EPA to think that transparency and knowledge will overcome long-standing opposition or
indifference to full LSL replacement, it is unlikely that will be the case in every jurisdiction for a
variety of reasons.

First, in states and localities where there are confirmed barriers to access to LSLs (such as
legal or physical), there is no information gap. Thus, the reporting provisions are unlikely to have
any effect.

Second, by requiring citations to the access barriers and identification by water systems
and the state, EPA seems to believe that no disingenuous claims that such impediments exist will
occur. We do not agree.

Third, EPA states that identifying these barriers to access will “alleviate
misunderstandings” of where those barriers do and do not exist.'>! But the LCRI requires that
barriers to access only be identified, not eliminated. The proposed LCRI contains no provisions
to incentivize water systems to accurately identify and eliminate barriers, if any, or incentivize
states to ensure that water systems are not inaccurately claiming barriers to access.!>? The
proposed LCRI does not even require primacy agencies to review a water system’s claims that
local laws create barriers to access and to determine whether those claims are legitimate, much
less require water systems act to remove or seek removal of those legal barriers. The proposal
similarly does not require EPA, in reviewing primacy applications, to verify and determine
whether state laws that purportedly create impediments to LSL replacement do indeed create
such impediments, nor does it require states to eliminate those impediments if they truly exist.

14988 Fed. Reg. 84,920-21, 84,927.

150 88 Fed. Reg. at 84,928, 84,920.

151 88 Fed. Reg. at 84,927.

152 We have recommended many improvements to the LCRI’s compliance mechanisms above in subsections a & b
of this section.
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Fourth, EPA also claims that by making these barriers part of the publicly available
replacement plan, the public can encourage their state or locality to remove barriers to full LSL
replacement. '3 But without a requirement to overcome them, states, localities, and water
systems that are already reluctant to prioritize full LSL replacement will be under no obligation
to address or eliminate these impediments. EPA’s wishful thinking regarding sunshine and a
perfect democracy is a far cry from a mandatory requirement to replace all lead service lines in
ten years that EPA claims the proposed rule contains.

Finally, EPA is well aware that compliance with the LCR is anemic, with water systems
regularly taking inappropriate and often illegal measures to avoid taking action to reduce lead
exposure, including LSL replacement.!>* Thus there is ample reason to believe that states and
water systems would freely take steps to create and/or “identify” barriers to access to avoid LSL
replacement. Oversight will be needed to make sure states’ lists of barriers are accurate. Without
that oversight, water systems will have no responsibility to replace service lines in their control
for which they claim otherwise, and the LCRI’s goals will be undermined. But EPA has admitted
that it is unable to conduct effective oversight of the LCR.!>> And the proposed LCRI does
nothing to fix the compliance and oversight issues. '*°

d. Responses to EPA’s Requests for Comment about Control, Access, and Consent

1. Whether a reasonable effort to obtain property owner consent should be more than four times
(e.g., five, six, or seven times).

The LCRI requires PWSs to try and get consent by making at least 4 attempts using at
least 2 different methods before the deadline for LSL replacement. However, if the water system
cannot get consent, then “the water system is not required...to replace any portion of the
service line at that address.”'>” Given this provision, EPA must require water systems to do
much more to gain consent before giving up and removing the line from the replacement pool.
We recommend that water systems attempt to gain consent at least six times using at least two
different methods and 1) that at least two of the attempted contacts must be by means of live
interaction (e.g. phone call or in-person door knock) and must be conducted at different times of
day, including at least once outside of normal working hours (i.e., not between 9am and 5pm); 2)
water systems must work with either a city community engagement team or relevant community
groups, particularly in environmental justice communities, to create an outreach plan and
conduct outreach; 3) if the system requires customers to pay directly for any portion of the LSL
replacement, the number of attempts must be doubled; and 4) if a property owner is non-
responsive, systems must have an ongoing obligation to attempt to get consent at least annually
unless the property owner affirmatively denies access.

153 88 Fed. Reg. at 84,928.
154 See section 14: Compliance and Transparency.
155 See section 14: Compliance and Transparency.

156 See section 14: Compliance and Transparency.
157 88 Fed. Reg. at 85,064 (§ 141.84(d)(3) (emphasis added)).
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2. Whether the proposed LCRI appropriately interprets “control” for the purposes of the
mandatory replacement provision (i.e., require systems to conduct full service line
replacement in situations where the system has access to conduct the full replacement).

As explained above, EPA’s interpretation of “control” for the purposes of the mandatory
replacement provision should be revised.

3. The extent to which property owner consent, if required by State or local law or water tariff
agreement, might complicate full service line replacement and whether there are additional
measures EPA can take to facilitate access through the LCRL

Water systems will likely try to take advantage of the LCRI’s emphasis on access,
particularly by stating that they have physical access to LSLs located on private property only
with the property owner’s consent. While enhanced requirements to attempt to gain consent, as
described above, will make some small strides towards closing this loophole, it does not solve
the problem. While EPA claims in the preamble that increased and more robust public education
will convince property owners to consent, this is wishful thinking in the context of both rental
properties and low-wealth homeowners. This is particularly a problem when combined with the
lack of a requirement that the utility pay for the full cost of LSL replacement; it has repeatedly
been shown that if the utility demands that the property owner pay for a portion of the LSLR,
many or most low income property owners and landlords will not pay and thus will not grant
access for full LSLR. Furthermore, while water systems are required to certify to the State the
number of service lines not replaced due to customer refusals for access to conduct service line
replacement, they are not required to do anything to reduce that number and therefore have no
incentive to do anything more than the bare minimum required to gain consent.

As noted earlier in this section, but repeated here in answer to this request for comment,
there are a few ways the LCRI can mitigate this problem discussed above. To recapitulate: First,
EPA can require that water systems bear the entire cost of LSL replacement. As we have
repeatedly seen in cases such as Newark, Benton Harbor, Washington, D.C., Denver, and
elsewhere, property owners are much more likely to consent to LSL replacement on their
properties if they won’t be directly billed for it and don’t have to individually bear the
replacement costs. EPA has the authority to do this and not only would it overcome many
barriers to consent, it would remedy environmental injustice as well.'>® Second, the final LCRI
could explicitly allow occupants of a property, rather than solely owners, to consent to LSL
replacement. As Newark Water and Sewer Ultilities Director Kareem Adeem has emphasized,'>
it is logistically much easier to get consent from tenants at rental properties than it is from
landlords (who may be absentee), and it puts the decision in the hands of the people who will
most benefit from it. This works best in combination with prohibiting cost-sharing, as it then
does not put the tenant in the position of agreeing to spend the landlord’s money. This
combination was highly effective in Newark, New Jersey, where a local ordinance was passed
that both set up a program where the water system replaced all the city’s LSLs at no cost to the
individual homeowner and gave occupants the power to participate in the program, rather than
just property owners. Because Newark has a large renter population, this was the most effective

158 See section 2.D.v.a-b.
159 Testimony of Kareem Adeem, supra, section 2, Full LSLR Paid For By Water Systems, fn. 49,
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way for the water system to get consent to safely go onto the property. Third, coupled with
requiring that systems pay for full LSLRs, the LCRI should prohibit water systems from
providing water service to LSLs and GRRs after the conclusion of the mandatory LSLR program
Harbor. Property owners (or occupants acting in their stead) should have a binary choice: accept
a free, full LSLR or have the water service shut off. If water systems are not required to pay the
full cost of LSL replacement, then this option should not be considered.

EPA should consider an approach in the final LCRI tracking the Newark and Benton
Harbor ordinances, which required full LSL replacement, offering property owners the option of
replacing the line at their own expense within a short period of time, or allowing the utility to
access and replace the LSL at the water system’s expense and with the permission of any adult
occupant of the property. This avoids both the potential problem of lack of access and the
environmental justice problem of requiring property owners and landlords to pay for LSLR.

By removing the biggest barriers to consent, more systems would complete full LSL
replacement within the mandated time period and wouldn’t have to spend as much time and
energy trying to obtain consent. Currently in the LCRI, if a property with a LSL changes owners,
the water system has to go through the process of trying to get consent within a year of the
transfer, even if the mandatory LSL replacement deadline has passed. If water systems can get
consent earlier and complete full LSL replacement by the deadline, then they can concentrate on
issues other than lead service line replacement after the deadline.

k %k %k %k 3k

The LCRI’s limitation of LSL replacement to only LSLs over which water systems have
control, given the LCRI’s unduly narrow definition of control, creates potentially major
loopholes in the LSL replacement mandate and perhaps a perverse incentive for utilities to make
blanket claims about lack of control (or even to adopt local ordinances, tariffs or policies
impeding access and control). These loopholes will be compounded in low-wealth communities
and communities of color. EPA can and should require water systems to replace all LSLs in their
service territory, full stop, and EPA should refuse to grant primacy for the LCRI in states if there
are barriers to state primacy agencies enforcing that requirement. at a minimum EPA should
revert back to the definition of control in the 1991 LCR, which has a presumption that water
systems control all the LSLs in their service territories, and place the onus on water systems and
states to certify that this presumption is incorrect and cannot be remedied. If EPA doesn’t take
either of these approaches, then at a bare minimum, it must prohibit cost-sharing and allow for
occupant consent so that consent is not the barrier holding up LSL replacement, and EPA should
consider a prohibition on providing water service to LSLs and GRRs after the conclusion of the
mandatory (and free to individual property owners) LSLR program to create a strong incentive
for property owners to accept a full LSLR at no direct cost to the consumer.

V. The LCRI must prohibit water systems from charging customers for full
service line replacements

The LCRI’s failure prohibit water systems from charging individual customers for the

removal of the lead service lines under their property exacerbates existing disparities, is contrary
to law, and frustrates the effort to replace all LSLs nationwide. While the LCRI allows only full
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service line replacements to count towards water systems’ fulfillment of the replacement
mandate, as discussed previously, by not requiring water systems to cover the costs of the full
replacement, it is highly unlikely that a water system will replace all or possibly even most of the
LSLs in their system.

The LCRI requires that in its service line replacement plan, each water system must
include “[a] funding strategy for conducting service line replacement. Where the water system
intends to charge customers for the cost to replace all or a portion of the service line because it is
authorized or required to do so . . .the funding strategy must include a description of whether and
how the water system intends to assist customers who are unable to pay to replace the portion of
the service line they own.”!'%® However, this funding strategy does not place any requirements on
water systems that would restrict them from mandating that individual consumers—even low-
wealth consumers—pay for LSLR. The answer to whether the water system intends to assist
customers in paying for LSLR may be no, and even if it is yes, that yes could be contingent on
any number of factors, including how much federal grant money a municipality receives.
Furthermore, this provision doesn’t address funding for lead service line replacement at rental
properties where the landlord simply refuses to pay for the replacement of service lines under
their property, regardless of their financial ability to do so. EPA also doesn’t impose any
consequence if water systems choose not to assist low-wealth customers or if they allow
landlords to refuse to pay to replace their LSLs, so there is little incentive for water systems to do
so, especially if they can eliminate those service lines from the pool of LSLs they are required to
replace. !®!

a. Environmental Justice Concerns

When the burden of funding full LSLRs is borne by individual homeowners, the result is
that full LSLRs do not take place consistently or equitably, contrary to numerous federal
mandates. The inequitable use of the full LSLR treatment technology closely tracks both income
and race; lower income consumers and consumer of color disproportionately miss out on full
lead service line replacements and bear the health burden of partial lead service line
replacements or complete lack of replacements. %2 EPA is already aware of the unequal impacts
of LSLR when individual homeowners are required to pay for replacement, which can result in
dangerous partial LSL replacements that pose health risks.!®> A 2019 EPA environmental justice

160 88 Fed. Reg. at 85,064 (§ 141.84(c)(1)(vi))).

161 See discussion of control in section 4.iv.—if water systems don’t control/have access to a LSL, they can remove
that LSL from the pool they are required to replace. This includes if property owner consent is required and the
water system doesn’t obtain it.

162 See Karen J. Baehler, Marquise McGraw, Michele J. Aquino, Ryan Heslin, Lindsay McCormick, & Tom Neltner,
Full Lead Service Line Replacement: A Case Study of Equity in Environmental Remediation, Sustainability 14, 352
(2022), https://doi.org/10.3390/sul4010352. See also, Jennifer Ortega, Civil rights complaint draws attention to the
discriminatory impacts of common lead pipe replacement practice, January 7, 2022, available at:
https://blogs.edf.org/health/2022/01/07/civil-rights-complaint-draws-attention-to-the-discriminatory-impacts-of-
common-lead-pipe-replacement-practice/; Childhood Lead Action Project et al., Complaint Under Title VI of the
Civil Rights Act of 1964, 41 U.S.C. § 2000d, 40 C.F.R. Part 7 against Providence Water, Jan. 5, 2022, available at
https://www.epa.gov/system/files/documents/2022-06/01RNO-22-R1%20Complaint_Redacted.pdf.

163 See generally, Complaint Under Title VI of the Civil Rights Act of 1964, 41 U.S.C. § 2000d, 40 C.F.R. Part 7
against Providence Water, Jan. 5, 2022, available at https://www.epa.gov/system/files/documents/2022-06/01 RNO-
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analysis of LCR revisions found that “household-level changes that depend on ability-to-pay will
leave low-income households with disproportionately higher health risks.”!®* Being a person of
color and being low-wealth are risk factors for lead exposure and elevated blood lead levels, and
GAO and other reports have found that in many places, people of color, renters, and families in
poverty are more likely to live in homes with LSLs.!% Studies show that low-wealth residents
are less likely than their wealthier counterparts to opt to replace the portions of LSLs on private
property, presumably because they can’t afford to pay for the replacement.'®® Renters make up
36 percent of the U.S. population, and are disproportionately people of color.!®” And as has
repeatedly been observed such as in the peer-reviewed Washington D.C. study and as testified to
by the director of the Newark Water Department, in areas where rental properties are prevalent,
landlords rarely pay for LSLR, meaning that people of color who are renters will
disproportionately be drinking lead-contaminated water when cost-sharing is required.'*® Thus,
in many communities, possibly the majority, those bearing these higher health risks due to their
inability to pay will disproportionately be people of color.

22-R1%20Complaint_Redacted.pdf; Lillian Dorka, EPA, Acceptance of Administrative Complaint, Feb. 10, 2022,
https://blogs.edf.org/health/wp-content/blogs.dir/11/files/2022/03/2022.02.10-FINAL-Acceptance-Letter-
Complainants-Providence-Water-EPA-Complaint-No.-01RNO-22-R1-NOTES.pdf (showing EPA received
administrative complaint); Letter from Dr. Deborah L. Swackhamer, Chair, EPA Science Advisory Board, and Dr.
Jeffrey K. Griffiths, Chair, SAB Drinking Water Committee, to Lisa P. Jackson, Administrator, U.S. Environmental
Protection Agency, available at: https:/perma.cc/DQ7N-SPCC (partial LSL replacements pose health risks); GAO,
Drinking Water: EPA Could Use Available Data to Better Identify Neighborhoods at Risk of Lead Exposure,
December 2020.( areas with older housing and vulnerable populations (e.g., families in poverty) have higher
concentrations of lead service lines). https://www.gao.gov/products/gao-21-
78#:~:text=By%?20developing%20guidance%20for%20water,vulnerable%20populations%20t0%20focus%20lead;
164 Abt Associates, Environmental Justice Analysis for the Proposed Lead and Copper Rule Revisions, Docket No.
EPA-HQ-OW-2017-0300-0008, 8—12 (2019), pg.iv, https://www.regulations.gov/document/EPA-HQ-OW-2017-
0300-0008

165 Abt Associates, Environmental Justice Analysis for the Proposed Lead and Copper Rule Revisions, Docket No.
EPA-HQ-OW-2017-0300-0008, 8—12 (2019), pg. iv, https://www.regulations.gov/document/EPA-HQ-OW-2017-
0300-0008; United States Government Accountability Office, EPA Could Use Available Data to Better Identify
Neighborhoods at Risk of Lead Exposure, GAO-21-78, 12—18; Justin Williams, Data Points: the environmental
injustice of lead lines in Illinois, Metropolitan Planning Council, 2020,
https://www.metroplanning.org/news/9960/Data-Points-the-environmental-injustice-of-lead-lines-in-Illinois.

166 Karen J. Baehler, Marquise McGraw, Michele J. Aquino, Ryan Heslin, Lindsay McCormick, & Tom Neltner,
Full

Lead Service Line Replacement: A Case Study of Equity in Environmental Remediation, Sustainability 14, 352
(2022), https://doi.org/10.3390/su14010352.

167 Drew Desilver, Pew Research Center, As national eviction ban expires, a look at who rents and who owns in the
U.S., August 2, 2021, https://bit.ly/30PZs4S (“[ A]bout 58% of households headed by Black or African American
adults rent their homes, as do nearly 52% of Hispanic- or Latino-led households,”); Joint Center for Housing Studies
of Harvard University, Renter Demographics, https://www.jchs.harvard.edu/sites/default/files/ahr2011-3-
demographics.pdf (“[TThe minority share of renters rose to about 45 percent in 2010—more than twice the minority
share of owners.”)

168 See, Baehler et al., supra n.3 (finding that there were low LSLR rates in lower-income portions of Washington,
DC that are predominantly communities of color). The wards in DC in which this study found disproportionately
low LSLR are heavily rental properties. See ACS Housing Characteristics DC Ward,
https://opendata.dc.gov/datasets/DCGIS::acs-housing-characteristics-dc-ward/explore?location=38.893677%2C-
77.014562%2C12.81&showTable=true; Testimony of Kareem Adeem, Director, Newark Water Department, before
the House of Representatives, Subcommittee on Environment and Climate Change, Committee on Energy and
Commerce, Trusting the Tap.: Upgrading America’s Drinking Water Infrastructure, March 29, 2022, preliminary
transcript at 99-106, https://docs.house.gov/meetings/IF/IF18/20220329/114537/HHRG-117-1F18-Transcript-

20220329.pdf.
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This results in what is essentially two different water systems within the same service
territory: one system that exposes consumers to lead that could readily be removed by applying
best available technology or techniques (see section 2.B, supra), and one that does not. This is
well-documented in Providence, Rhode Island, which has a loan program property owners can
enter into to pay for lead service line replacement on their property. According to a Title VI of
the Civil Rights Act complaint that EPA has accepted for investigation, Providence Water has
noted that this loan program doesn’t make replacements financially feasible for many of their
customers, even those who were initially interested in replacing the service line.'%’ Renters—
who comprise 60 percent of the population—also cannot access the loan program, and are then
dependent on landlords to do so on their behalf.!”® These inequalities are seen in other LSL
replacement programs that require property owners to pay for LSL replacement on their
properties.!’!

EPA notably did not disagree with the likelihood that allowing cost-sharing would lead to
environmental injustice. Rather, it stated that it “considered this perspective, but ultimately
chose not to ban cost sharing.”!”? But that choice is at odds with Executive Order 13,990 from
the Biden Administration, which calls upon federal agencies to “advance environmental justice”
where the federal government has historically failed to meet its commitment to public health.!”?
Given EPA’s authority to prohibit cost-sharing, discussed below, EPA must ban it to fulfill
Executive Order 13,900. To do otherwise would exacerbate, rather than advance, environmental
justice.

b. EPA has authority and responsibility to prohibit charging customers for
LSLRs

In the proposed LCRI, EPA sets forth several arguments that stakeholders, like the
submitters of these comments, have made to support their contention that EPA has the authority
and responsibility to prohibit cost-sharing. EPA responds to only one of those arguments,
asserting that it does not believe that PWS “control all portions of all service lines.”'’* But as set
forth in Section 2.D.iv, PWSs do control service lines, as EPA previously concluded. In any
event, as set forth below, there are other provisions in the SDWA and other statutes that provide
independent authority to EPA to prohibit cost-sharing.

EPA does not directly address that other authority, but rather says that it considered those
perspectives, but chose not to ban the practice.!” It further says that it is concerned that “such a
prohibition would result in the further delay of full service line replacement” because it “would

169 1 eadSafeKids, Complaint Under Title VI of the Civil Rights Act of 1964, 41 U.S.C. § 2000d, 40 C.F.R. Part 7
against Providence Water, pg 16,
https://drive.google.com/file/d/1aWpYMiHYFnpVi2SuFAeUvwZ5S2s60g41/view.

17014, at 17.

171 Baehler et. al., Full Lead Service Line Replacement: A Case Study of Equity in Environmental Remediation,
https://doi.org/10.3390/sul14010352, at 3

172 88 Fed. Reg. at 84,923.

173 Exec. Order No. 13,990, 86 Fed. Reg. 7,037, 7,037 (Jan. 20, 2021).

174 88 Fed. Reg. at 84,923.

175 Id.
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be met with a protracted legal challenge that would delay implementation of the rule.”!”® Those
concerns do not hold water. First, EPA’s litigation concerns are based on the straw men that
prohibiting cost-sharing would be “direct[ing] how a water system covers the costs of
compliance” and “attempt[ing] to assert Federal authority over how water systems charge for
their services,”!”” neither of which would result from such a prohibition, as discussed below in
subsection 2.d.iv. Second, concern about potential litigation is not a justifiable basis for avoiding
legal and moral requirements. In any event, EPA’s concern about potential litigation should arise
more from a failure to follow the law; there are strong arguments that, as discussed immediately
below, if EPA does not prohibit cost sharing, it would fail to fulfill its responsibilities under the
SDWA, Fair Housing, Act, and Title VI of the Civil Rights Act of 1964.!® Finally, while
litigation might delay full service line replacement, a failure to ban cost-sharing will likely
ensure that full service line replacement does not happen at all, for the reasons stated above in
subsection 2.d.1i.

1. SDWA

Multiple SDWA provisions give EPA the authority to require water utilities to pay to fully
replace lead service lines. First, a treatment technique must “prevent known or anticipated
adverse effects on the health of persons to the extent feasible.”!”® Not requiring systems to fully
replace all LSLs does not achieve this requirement, and if individual customers are forced to
cover the costs, then full LSL replacement won’t happen. Second, EPA must consider “[t]he
effects of the contaminant on the general population and on groups within the general population
such as infants, children, pregnant women, the elderly, individuals with a history of serious
illness, or other subpopulations that are identified as likely to be at greater risk of adverse health
effects due to exposure to contaminants in drinking water than the general population.”'® The
subpopulation here that are at greater risk is low-income people and minority populations
(especially Black children) who are demonstrated to have higher risk of exposure to lead from
multiple sources including from LSLs,'®! and not requiring utilities to fully replace all LSLs will
result in them having higher continuing exposure. '%?

In enacting the SDWA, Congress declared that “safe drinking water is essential to the
protection of public health.”'®> The SDWA seeks to limit exposure to lead via drinking water and
to provide support to “populations affected by the concentration of lead in a public water
system” in particular.'3* Sections 1459A and 1459B of the SDWA similarly focus efforts on
protecting underserved and disadvantaged communities, demonstrating Congress’s intent that

176 1d.

177 See 88 Fed. Reg. at 84,923.

178 For further detail on these arguments, see Letter from Earthjustice and NRDC to Radhika Fox regarding
authority, EPA (Apr. 28, 2023) (attached as exhibit to Section 14).

179 42 U.S.C. § 300g-1(b)(7)(A)

18042 U.S.C. § 300g-1(b)(3)(c)(i)(V) (requirement made application to treatment techniques under 42 U.S.C. §
300g-1(b)(3)(c)(i1)),

181 See subsection 2.D.v.

182 Id.

183 Safe Drinking Water Act Amendments of 1996, Pub. L. No. 104-182, § 3(1), 110 Stat 1613 (1996).

184 42 U.S.C. § 3002-3(c)(5)(A).
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these communities benefit from essential lead remediation measures such as full LSLR.!%
Congress’ strong emphasis on the importance of addressing lead-contaminated drinking water
and fully removing lead service lines for the protection of vulnerable people and disadvantaged
communities and households is reflected in section 1459B of the Safe Drinking Water Act, '3
and in the Infrastructure Investment and Jobs Act, which explicitly reserves 49 percent of the $15
billion in funding provided for lead service line replacement for disadvantaged communities.'®’

The LCRR also seeks to prioritize disadvantaged communities for full LSLR. The LCRR
requires water systems to create:

[a] lead service line replacement prioritization strategy based on factors
including but not limited to . . . lead service line replacement for
disadvantaged consumers and populations most sensitive to the effects of
lead; and

A funding strategy for conducting lead service line replacements which
considers ways to accommodate customers that are unable to pay to replace
the portion they own. '8

As noted above, non-white communities are more likely to have LSLs and to be more
vulnerable to the effects of additional lead exposure because of existing elevated blood lead
levels. And white, wealthier individuals are more likely to benefit from full LSLRs when cost-
sharing is used. Such a pattern explains why the LCR requires the Agency to prioritize
disadvantaged communities. Prohibiting cost-sharing is a critical step towards meeting these
requirements.

2. Fair Housing Act

The Fair Housing Act also supports a prohibition of cost-sharing for LSLRs. The FHA
requires agencies to “administer their programs and activities relating to housing and urban
development . . . in a manner affirmatively to further the purposes of this subchapter . . . .”!%
The purpose of the FHA is to provide “fair housing throughout the United States.”'*° The LCR
and SDWA may be considered to “relate to housing” as LSLRs directly affect the safety,
habitability and market value of homes and apartments. Lead pipes and plumbing impact where
people may decide to live and negatively affect home and apartment values. ! Indeed, Congress
has expressly weighed in on the link between housing habitability and lead pipes, as the SDWA
provides that “The Secretary of Housing and Urban Development and the Administrator of the
Veterans’ Administration may not insure or guarantee a mortgage or furnish assistance with

185 1d. at §§ 300j-19a, 19b.

136 1d. at § 300j-19b.

137 Infrastructure Investment and Jobs Act, Pub. L. 117-58, § 50104, 135 Stat. 429, 1400 (Nov. 15, 2021).

188 40 C.F.R. § 141.84(b)(6)-(7) (2021).

18942 U.S.C. § 3608(d).

19014, § 3601.

191 See Mike Blackhurst, Do lead water laterals affect property values? A Case Study of Pittsburgh, PA, (April 14,
2019), https://ucsur.pitt.edu/files/center/Lead_and Property Sales 2018-04.pdf; Adam Theising, Lead Pipes,
Prescriptive Policy and Property Values, 74 Env’t and Res. Econ. 2 (Sept. 2019), .
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respect to newly constructed residential property which contains a potable water system unless
such system uses only lead free pipe, solder, and flux.”!'*?

Unequal full LSLR (due to cost-sharing) also results in unequal, unfair housing as some
will continue to be exposed to lead in drinking water, primarily renters and other residents in
low-income and non-white neighborhoods. For this reason, the FHA supports EPA adopting a
prohibition on cost-sharing.

Under the FHA, it is also unlawful to “discriminate against any person in . . . the
provision of services or facilities . . . because of race, color, religion, sex, familial status, or
national origin.”!%* This includes equal access to utility services such as water;'** and likely
extends to equal access to lead-safe drinking water. At the very least, the FHA calls for the
protections of consumers from increases in lead exposure.!®> Because data shows us that cost-
sharing effectively results in increased or continued lead exposure to low-income and non-white
users through partial or no LSLR, cost-sharing itself runs counter to the non-discrimination goals
and intent of the FHA and may violate the FHA.

3. Title VI

Title VI of the Civil Rights Act of 1964 prohibits programs or activities that receive
federal funding from discriminating on the basis of race, color, or national origin. A state or
public water systems’ use of funds received from EPA!'*® must comply with both Title VI and
EPA’s implementing regulations. A recipient of EPA assistance may not, on the basis of race or
other protected ground, “[d]eny a person any service, aid or other benefit of the program or
activity,” “[p]rovide a person any service, aid or other benefit that is different, or is provided
differently from that provided to others under the program,” or “[r]estrict a person in any way in
the enjoyment of any advantage or privilege enjoyed by others receiving any service, aid, or
benefit provided by the program.”!'?’

Based on the facts described in the Environmental Justice concerns subsection 2.D.v., it
is evident that EPA’s failure to prohibit cost-sharing in the proposed LCRI could have significant
implications for the distribution of benefits from the rule, and for the distribution of exposure to

19242 U.S.C. 300g-6, note, entitled “Ban on Lead Water Pipes, Solder, and Flux in VA and HUD Insured or
Assisted Property,” added by section 1417(c) of Pub. L. 99-339.

19342 U.S.C. § 3604(b).

194 See Kennedy v. City of Zanesville, 505 F. Supp. 2d 456, 499 (S.D. Ohio 2007) (“The Civil Rights Acts and the
Fair Housing Act, along with the other federal statutes which form the basis of Plaintiffs' complaint, clearly establish
Plaintiffs' right not to be discriminated against on the basis of race in their procurement of water, a vital resource.”
(internal citations omitted)); Cooke v. Town of Colo. City, 934 F. Supp. 2d 1097, 1113-15 (D. Ariz. 2013) (finding
that plaintiffs established a prima facie case for Fair Housing Act discrimination based on the denial of water
service).

195 The FHA requires “some direct relation between the injury asserted and the injurious conduct alleged.” Bank of
America Corp. v. City of Miami, Fla., 581 U.S. 189, 202-203 (2017) (internal citations omitted). There is a direct
link between cost-sharing and unequal removal of full LSLs, resulting in increased or continued lead exposure.

196 States and PWSs receive assistance related to LSLRs through various EPA programs including the Drinking
Water State Revolving Funds, Water Infrastructure Improvements for the Nation (WIIN) Grants, and Public Water
System Supervision (PWSS) State and Tribal Support Program Grants.

9740 C.F.R. § 7.35(a)(1)-(3).
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lead-contaminated drinking water. In particular, permitting LSLR under a cost-sharing model
will likely result in widespread denial of benefits to members of low-income communities, with
a disproportionately heavy toll on communities of color. EPA should consider these
distributional impacts when finalizing the LCRI and select the path that most effectively avoids
creating or perpetuating disproportionate burdens on classes of persons who are protected by the
Civil Rights Act—prohibiting cost-sharing.

c¢. Madison, Wisconsin’s LSLR program is not comparable to the LCRI

EPA points to Madison, Wisconsin as an example that demonstrates that charging
property owners is not a barrier to full LSL replacement!®® but that example is inapt here.
Madison replaced all of its lead service lines while allowing the water system to charge property
owners for replacing the portion of the LSL on their property. However, Madison’s program
isn’t identical to the LCRI’s replacement program and has some important differences that make
them incomparable. First, Madison passed an ordinance requiring property owners to replace any
and all LSLs on their properties. '’ Because the requirement was on property owners, not water
systems, there was no discussion of control or access. By contrast, the proposed LCRI tells water
systems that they aren’t required to replace LSLs that they don’t control. This incentivizes water
systems to claim not having control over as many LSLs as possible so that they don’t have to
count them in the pool for mandated replacement.?’® Madison didn’t allow for this option.

Second, Madison imposed a penalty for non-compliance by property owners of $50-
$1000 per day. Since the average cost of replacing the private side of the LSL was $1340 without
reimbursement, and an average of $670 with reimbursement, the penalty amount could quickly
overtake the cost of replacing the LSL, incentivizing replacement.?’! No such provision exists in
the LCRI, so there is no “stick” for property owners (such as landlords) who choose not to pay
for the replacement of LSLs on their property.

Third, Madison’s program allowed customers to receive reimbursement from the water
system of half the cost of LSL replacement up to either $1000 or $1500, depending on when they
applied.?* If they still couldn’t afford the rest of the cost, they could apply for financing through
the city.?*> Madison estimated that the average cost to property owners through their program
was $670.2% The LCRI doesn’t mandate any reimbursement by water systems, nor financing
options from municipalities. Again, the exclusion of these crucial parts of Madison’s program
from the proposed rule sharply cuts against the likelihood that the LCRI will achieve the same
results as Madison.

198 88 Fed. Reg. at 84,912, 84,923.

199 https://www.cityofmadison.com/water/water-quality/lead-copper-in-water/information-for-utilities-on-lead-
service-replacement.

200 See supra Section 2.D.iv (control section)

201 See https://www.cityofmadison.com/water/water-quality/lead-copper-in-water/information-for-utilities-on-lead-
service-replacement.

202 14

203 14

204 77
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Fourth, Madison was a higher-than-average income area during the period it was
completing its LSL replacements. From 2000 to 2012, the per capita personal income in Madison
increased from $33,692 to $47,560.2% By contrast, the national per capita personal income
increased only from $29,891 to $43,721 over the same period—starting from a lower income and
not rising as high as Madison’s.?? Likewise, the median household income in Dane County, WI,
which contains Madison, grew from $51,150 to $60,119 from 2000 to 2012,%°7 while nationally
the median household income over the same period stayed below Dane County’s median income
from 2000.2° This is another reason why it is unlikely that replicating Madison’s program in a
lower-wealth area would produce the same results, and as stated above, the LCRI doesn’t contain
any of the penalties or incentives that led to Madison’s success.

Finally, the cost borne by Madison property owners was far less than the present-day cost
of replacing the portion of an LSL under private property. Madison implemented its program in
2000 and removed all of its LSLs by 2012. The city required a cost-share from property owners,
although it reimbursed half of the replacement costs up to a certain amount, resulting in an
average cost to the property owner of $670.2° EPA’s current cost estimate for a “customer side”
LSL replacement is several times greater than Madison’s reported average cost to the property
owner, even when accounting for inflation.?!° If property owners had to shoulder the full cost of
replacing the portion of the line under private property, at current costs, full lead service line
replacement would be completely out of reach for many low-wealth homeowners and likely
would be viewed by many landlords as not worth paying for. The only foolproof way to ensure
that all lead service lines are completely replaced—and that current disparities in replacement are
not exacerbated—is for the final LCRI to mandate that water systems pay for complete LSL
replacement.

205 https://fred.stlouisfed.org/seriessMADIS55PCPI

206 https:/fred.stlouisfed.org/series/A792RCOQ052SBEA

207 https:/fred.stlouisfed.org/series/MHIWI55025A052NCEN

208 Median Household income in the United States was $41,990 in 2000 and $51,020 in 2012.
https:/fred.stlouisfed.org/seriess MEHOINUS A 646N.

209 https://www.cityofmadison.com/water/water-quality/lead-copper-in-water/information-for-utilities-on-lead-
service-replacement.

210 In the Economic Analysis (EA) supporting the proposed LCRI, EPA estimates a $4,399 mean cost (in 2020
dollars) for replacement of the portion of a lead service line under private property, which the EA refers to as a
“customer-side replacement.” See Economic Analysis for the Proposed Lead and Copper Rule Improvements,
Appendix A, Exhibit A-2, https://www.regulations.gov/document/EPA-HQ-OW-2022-0801-0712. In the EA, EPA
used the “ENR Construction Cost Index” to adjust cities’ reported LSLR costs for inflation. (The index is
reproduced in the LCRI docket in a spreadsheet titled “LSLR Unit Cost Analysis,”
https://www.regulations.gov/document/EPA-HQ-OW-2022-0801-0521.) For purposes of comparison to EPA’s cost
estimates, Madison’s stated costs can be converted to 2020 dollars using the same index. Although Madison
provided a $670 average cost to the property owner for replacement of the portion of the LSL under private
property, the city did not specify which year’s dollars it used to calculate those costs. Since Madison’s program
spanned from 2000 to 2012, it would be reasonable (and likely a conservative assumption) to treat the costs as being
expressed in 2006 dollars, the mid-point of the program. Applying the ENR Construction Cost Index, $670 in 2006
dollars is equivalent to $991 in 2020 dollars—far less than the EA’s average customer-side replacement cost of
$4,399. The inflation-adjusted cost in Madison is also far less than the average customer side replacement costs
estimated in an independent report by Safe Water Engineering (Jan. 2024), which is attached to this comment letter.
See infra section 12.
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d. EPA’s concerns that prohibiting cost-sharing would impermissibly
encroach on state and local authority are unfounded

EPA expresses concern over prohibiting cost-sharing because it “has not used its section
1412 authority under SDWA to direct how a water system covers the costs of compliance with a
national primary drinking water rule, which is, at its core, a matter of State and local law.*!! This
concern is unfounded. Although Madison replaced its LSLs while directly billing homeowners,
many other systems have not done so. EPA in fact acknowledges that many water systems have
funded and financed full lead service line replacement using a variety of mechanisms, including
the Drinking Water State Revolving Funds, HUD block grants, rate revenues, and revenue from
other sources.?!? Requiring water systems to pay for the full cost of LSL replacement doesn’t
mandate that a water system use any or all of these mechanisms, just that they pay for it in any
way that is not directly billing the owner of the property the LSL is located on. EPA need not
prescribe any particular funding or financing mechanism. All the agency need do is count all of
the lead service lines within a water system as part of the pool for replacement®'? and then say
that a water system can report that those lines have been replaced only if the water system either
covered the costs of replacing the lines or a property owner refused the water system’s offer to
cover the costs and instead paid for it themselves.

EPA also raises concerns that prohibiting cost-sharing would constitute an “attempt to
assert Federal authority over how water systems charge for their services,”?!* which likely
reflects a concern by some water systems that they are prevented from using ratepayer funds to
replace the portions of LSLs on private property. Again, a prohibition on cost-sharing in no way
directs water systems to choose any of the myriad of ways they can finance LSLR.

Indeed, a variety of mechanisms have been and can be used to pay for LSLR. While
every state is unique and has different state and local laws, since we don’t propose that the LCRI
mandate any one particular funding source, water systems would be free to use any funding
source or combination of funding sources that cover the costs of full LSL replacement and are
allowed under applicable law.

For example, utilities are allowed (under federal law) to use tax-exempt bonds to
finance LSLR on private property, backed by the ratepayer revenue to repay the bonds. (In other
words, neither state nor federal law prohibits utilities from funding and financing LSLR the same
way they do for any other capital project.) Other municipalities, such as Newark, New Jersey,?!°
used tax exempt municipal bonds to pay for full LSL replacement. Bonds are a good example of
utilities’ ability to finance full LSLR. Bonds are typically repaid via ratepayer funds or other
revenues like local taxes. Bonds can be used for water system work that benefits the entire water

211 88 Fed. Reg. at 84,923.

212 https://www.epa.gov/ground-water-and-drinking-water/lslr-financing-case-studies.

213 See Section 2.C.

214 88 Fed. Reg. at 84,923.

215 City of Newark, News, Newark’s Lead Service Line Replacement Program is a Model for the Nation (June 12,
2020), available at https://www.newarknj.gov/news/newarks-lead-service-line-replacement-program-is-a-model-
for-the-nation.
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system or protects public health.2!® Water systems frequently use bonds to finance capital
projects like full LSLR.?!7 Debt financing full LSLRs (i.e., including the portion located on
private property) is allowed under Regulated Operations accounting so long as the utility has a
governing board with a rate setting authority, which nearly all do, and can commit to collecting
rates in the future to cover the costs. This is done by booking the replacement program as a
“regulated asset” under GASB Statement No. 62.2!8 Denver Water did just this and successfully
bond financed the on-going replacement of 64,000-84,000 lead service lines, including portions
located under private property, at no direct cost to those property owners.?!* Also, as discussed
elsewhere in these comments and touted in the LCRI’s preamble, there are multiple other
funding sources for full LSLRs, including various federal funding programs.

It is also not clear that the concern about whether state law permits the use of rate payer
funds for LSLR is warranted. None of the thirteen states with the most LSLs prohibit the use of
ratepayer funds to replace LSLs on private property. In fact, six of those states actively support
using ratepayer funds for this purpose.??® At least one other state also doesn’t prohibit the use of
ratepayer funds under the theory that while paying for LSL replacement on one particular
property may benefit that property owner, replacing those LSLs ultimately decreases the cost of
treatment for lead, such as corrosion control, which benefits all of the water system’s
customers.??! Using rate revenues to finance full LSLRs is more equitable than cost-sharing and
can be done by structuring local water rates in a way that does not disproportionately affect low-
income customers.??? It would be an anomaly and bad precedent to allow PWSs to pass the cost

216 Waterloop Podcast, Episode #184, Funding To Fight Lead: Using Municipal Bonds,
https://youtu.be/pN8XDsAzzfg?si=XC3gitV2C06UMvpA&t=1057 (2023); see Melissa L. Kelly, Caroline Koch,
Cynthia Koehler & Alejandro E. Camacho, Tap Into Resilience: Pathways For Localized Water Infrastructure
(2021) at 24-33, https://www.law.uci.edu/centers/cleanr/news-pdfs/tap-into-resilience-report.pdf.

27 Id. at 26, stating “Municipal bonds have long been the debt-financing vehicle of choice for cities and public water
agencies.” See also, Waterloop Podcast, Episode #176, Funding To Fight Lead: How Denver Did It,
https://youtu.be/p1DBOeNCG]Y ?si=K5DKAMODHHC2rWGW &t=248; Denver Water, Water Revenue Bond Series
2022A, https://emma.msrb.org/P21617408-P21246188-P21670639.pdf (citing the Lead Reduction Program as a
regulated asset). See also https://www.newarknj.gov/news/newarks-lead-service-line-replacement-program-is-a-
model-for-the-nation.

218 Governmental Accounting Standards Board, Implementation Update, Statement No. 62, Question 4.4,
https://gasb.org/document/blob?fileName=GASB%20Implementation%20Guide%20N0.%202018-1.0.pdf;
Waterloop Podcast, Episode #176, Funding To Fight Lead: How Denver Did It,
https://youtu.be/p I DBOeNCGjY ?si=OgyljvCtxNEMAZ11.

219 Waterloop Podcast, Episode #176, Funding To Fight Lead: How Denver Did It,
https://youtu.be/pl DBOeNCG]Y ?si=KSDKkAMODHHC2rWGW &t=248; Denver Water, Lead Reduction Program,
Lead Service Line Replacement, https://www.denverwater.org/your-water/water-quality/lead/lead-service-line-
replacement-program; Denver Water, Water Revenue Bond Series 2022 A, https://emma.msrb.org/P21617408-
P21246188-P21670639.pdf (citing the Lead Reduction Program as a regulated asset).

220 Shaun Goho, Marcello Saenz, Tom Neltner, Rates could fund lead pipe replacement in critical states: Laws in
states with the most lead service lines support the practice, April 2019,
https://clinics.law.harvard.edu/environment/files/2019/04/Rates-Fund-L SL-Replacement-

22! hitps://www.epa.gov/ground-water-and-drinking-water/Islr-financing-case-studies (Spokane, Washington case
study)

222 Philadelphia, for example, uses income-based water rates and Detroit uses “lifeline” income-based rates. Brett
Walton, Circle of Blue, Philadelphia Water Rate Links Payments to Household Income (May 16, 2017),
https://www.circleotblue.org/2017/water-management/pricing/philadelphia-water-rate-linkspayments-household-
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of a LSLR directly to the customer on whose property the line lies. Water systems frequently
perform work that directly affects one household or a small group of houses, without prorating
costs. For example, PWSs replace customers’ water meters without passing on the cost directly
to the customer receiving the new meter, and PWSs do not seek reimbursement for funds related
to water main maintenance or upgrades from only those individuals directly benefiting from the
water main work. Neither do water systems charge individual property owners for water used by
a fire department to douse a fire at their property. Just as fire suppression protects the health and
safety not only of the residents of the affected home but of others in the community, reduction of
lead threats to health protects not only residents of the affected home but also provides
community benefits in the form of reduced health care costs, reduced special education costs,
and other large societal benefits.???

Allowing piecemeal cost recovery for LSLRs (or water main or water meter work) would
be inefficient and also could set a bad precedent. One can envision a scenario where allowing
cost-sharing in this instance inspires utilities to prorate the costs of other projects and require
payment by individual customers.

If, however, water systems or states believe state or local laws prohibit any possible
funding source for full LSL replacement other than the property owner covering the costs, as
discussed in the LCRI primacy section 2.C.ii. above, EPA should not approve primacy for that
state unless it removes state law barriers and adopts a program to ensure that utilities can be
required to pay for full LSL replacement. In the alternative, if the agency chooses not to go that
route, EPA should require the systems to state the barriers to utility funding of full LSLR in their
replacement plans as well as any other barriers to funding, the basis for that belief, and why the
utility cannot eliminate such impediments. The state primacy agency should be required to
review the replacement plan and confirm this prohibition to EPA. If the state primacy agency
does not confirm the state or local law prohibition, they must inform the water system, and the
water system would have to eliminate cost-sharing. The LCRI should also explicitly prohibit
impediments created by laws or policies adopted after the LCRI was proposed to excuse utilities
from paying for full LSLR. Otherwise, recalcitrant utilities could be incentivized to adopt new
rules, tariffs, or policies that block this approach after the rule was proposed. These mechanisms
would minimize the risk of any potential protected legal challenge that could keep the LCRI
from going into effect and would also make it much more difficult, if not impossible, for water
systems that don’t want to pay for full LSL replacement to avoid doing so simply by asserting
that there are impediments to their doing so.

income/; City of Detroit, Lifeline Plan (last visited Jan. 30, 2024), https://detroitmi.gov/departments/water-and-
sewerage-department/dwsd-customer-service/dwsd-here-help-water-assistance-programs/lifeline-plan. Section 13 of
our comment letter provides additional discussion of these and other approaches water systems can use to generate
revenue for capital improvements—including utility-funded full lead service line replacements—without imposing
unaffordable costs on low-income customers.

223 See, Erik D. Olson, “Getting the Lead Out: Removing Lead Pipes Would Yield Hundreds of Billions of Dollars
in Health Benefits,” NRDC 2023, https://www.nrdc.org/sites/default/files/2023-10/getting-lead-out-health-benefits-
ib.pdf (documenting overwhelming economic benefits of removing lead service lines).
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E. EPA should help guide selection of materials used in replacement service lines, and
take steps to ensure those materials are safe

EPA should use its authorities under the SDWA and other laws to ensure that the
manufacture, installation, and use of replacement service lines does not bring a new set of health
and environmental concerns. At a minimum: (1) EPA should give guidance to state and local
governments to inform their selection of alternative materials that may be used in replacement
services lines to avoid regrettable substitutions, as it is inefficient for governments all over the
country to do this research on their own. EPA should advise that copper is the best alternative
material due to serious concerns with the use of plastics of all types and because plastics have an
expected life of about half of that of copper. (2) To the extent there are gaps in understanding
benefits and disadvantages of alternative service line materials on water quality, health effects,
service life, and lifecycle costs, EPA should take responsibility for ensuring that research to fill
those gaps is underway or commenced expeditiously. (3) Finally, once EPA has identified what
substances might leach from service lines made from the potential alternative materials, EPA
should swiftly consider establishing drinking water standards and health advisories for such
substances (or if there are such standards or advisories for these chemicals, whether they are
health protective.) If any existing standards or advisories have gaps or are not health protective,
EPA should expeditiously begin the process of updating the standards and levels (and/or
adopting appropriate treatment techniques). We elaborate on these points below.

i. EPA should give guidance on replacement material that urges use of copper
rather than plastics

EPA would be missing an important opportunity to protect human health and the
environment if it does not provide guidance to state and local governments regarding what
material to use in replacement service lines. Commenters understand that the universe of
alternative materials is effectively limited to copper or various types of plastic (e.g., polyvinyl
chloride (“PVC”), chlorinated PVC (“CPVC”), cross-linked polyethylene (“PEX”), high-density
polyethylene (“HDPE”)). We strongly urge EPA to recommend use of copper in
replacement service lines, rather than plastic of any type.

a. EPA should recommend use of copper service lines because of the harms
caused by production and disposal of plastic

Avoiding use of plastic services lines is imperative because toxic pollution and
greenhouse gases are created during production and disposal of plastic pipes. First,
producing and disposing of plastics, and transportation of plastics feedstock such as vinyl
chloride, are linked to serious human health harms — and these harms are experienced
disproportionately by fenceline communities near petrochemical and waste disposal
facilities.??* In addition, as was recently highlighted in the East Palestine, Ohio derailment
of multiple tank cars filled with vinyl chloride, fenceline communities near transportation

224 See Comments of Air Alliance Houston, et al. to EPA, Draft National Strategy to Prevent Plastic Pollution
(April 2023), Docket ID No. EPA-HQ-OLEM-2023-0228-0276 (“Comment on Draft Plastic Strategy”), at 6-20
and citations therein, which are incorporated here by reference; Beyond Plastics, The Perils of PVC Plastic Pipes,
2023, https://www.beyondplastics.org/publications/perils-of-pvc-pipes.
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hubs and corridors are also at serious risk from transport of plastics feedstocks.??%8 Due
to residential racial segregation, expulsive zoning??%%i and environmental racism in the
siting of production and disposal facilities, the residents of these communities are
disproportionately people of color. ©8i?2"688i Second, producing and disposing of plastics
is linked to harms??%ei Third, producing and disposing of plastics and their fossil fuel
feedstocks contributes to climate change, and any actions that promote increased use of
plastic will make it harder for the United States to meet its climate commitments (and
perhaps its commitments under the global plastics treaty that is currently being
negotiated)??’%8i Moreover, since source reduction is the primary and best way to prevent
pollution?*%% any increased demand for plastics to manufacture replacement services
lines would be at odds with the emerging consensus that reducing plastic pollution is
essential, as reflected in EPA’s Draft National Strategy to Prevent Plastic Pollution®*!&}

b. EPA should recommend use of copper to avoid drinking water
contamination from plastic service lines by hazardous chemicals
and micro- and nanoplastics

Not only is plastic linked to harmful pollution at the manufacturing and disposal stages,
use of plastic products results in toxic exposures and resulting health risks. This is because
plastic is made of a mixture of chemicals — building block polymers, additives, and
impurities/residuals. Several of the building block plastic polymers are made from monomers
that are highly toxic (e.g., PVC is made from the carcinogenic vinyl chloride monomer).?*
Moreover, chemicals in monomer form are added to the polymers to achieve certain
characteristics or functions, such as plasticizers, flame retardants and stabilizers; other chemicals
are present in plastics as impurities or residues from the manufacturing process, such as residual

225 Sun W. (2023). The Devastating Health Consequences of the Ohio Derailment: A Closer Look at the Effects of
Vinyl Chloride Spill. International journal of environmental research and public health, 20(6), 5032.
https://doi.org/10.3390/ijerph20065032

226 Ana Isabel Baptista, et al., U.S. Municipal Solid Waste Incinerators: An Industry in Decline, Tishman Env’t and
Design Ctr., at 13-14 (May 2019), https://www.no-burn.org/wp-
content/uploads/2021/03/CR_GaiaReportFinal 05.21-1.pdf.

227 Toxic Free Future, PVC Poison Plastic: An investigation following the Ohio train derailment of widespread vinyl
chloride pollution caused by PVC production (April 13, 2023), at 8-10, https://toxicfreefuture.org/wp-
content/uploads/2023/04/Report-PDF-PVC-Poison-Plastic-Investigation-4.pdf.

228 See Comment on Draft Plastic Strategy at 20-24 and citations therein, which are incorporated here by reference.
229 Comment on Draft Plastic Strategy, at 4-6 and citations therein, which are incorporated here by reference.

230 Carol M. Browner, Pollution Prevention Policy Statement, EPA (June 15, 1993),
https://www.epa.gov/p2/pollution-prevention-policy-statement (last updated June 13, 2023); see also 42 U.S.C. §
13101 (establishing a “national policy of the United States that pollution should be prevented or reduced at the
source whenever feasible” because “[s]ource reduction is . . . more desirable than waste management and pollution
control.”).

BLEPA, EPA’s Draft National Strategy to Prevent Plastic Pollution: Part of a Series on Building a Circular
Economy for All, Off. of Res. Conservation and Recovery, EPA Doc. No. EPA 530-R-23-006 (Apr. 2023) (“Draft
Strategy”), https://www.epa.gov/system/files/documents/2023-

04/Draft National Strategy to_Prevent Plastic Pollution.pdf.

232 Lithner, D., Larsson, A., & Dave, G. (2011). Environmental and Health Hazard Ranking and Assessment of
Plastic Polymers Based on Chemical Composition. The Science of The Total Environment, 409(18), 3309-3324.
https://doi.org/10.1016/j.scitotenv.2011.04.038.
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vinyl chloride monomer in PVC.?** A recent analysis by the European Chemicals Agency
(“ECHA”) found 470 chemical additives currently in use in PVC, of which 63 were found to
have high or medium hazard scores.?** While the identities of some plastic additives are
unknown, we know that many are members of classes of chemicals that are linked to serious
health harms, such as per- and polyfluorinated alkyl substances (“PFAS”), ortho-phthalates, and
halogenated or organophosphate flame retardants.?*> Moreover, as noted in the ECHA 2023
PVC Report, the potential for co-exposure to plastics additives that leach or migrate into
drinking water is an additional cause for concern.?*

As a general matter, most of the additives present in plastics are not bound to their base
plastic fibers, and thus they “can be released at all stages of the plastics’ life-cycle,” including
during use.?*” While the leaching of toxic chemicals from plastic water pipes into drinking water
appears to be less well-studied than migration of plastic additives from consumer products and
food packaging,?*® several studies by well-regarded independent researchers indicate that
chemicals of concern leach into drinking water during routine use of plastic pipes. For example,
vinyl chloride monomer has been found to leach from PVC and CPVC piping and to be produced
as a secondary disinfection byproduct?*’; ortho-phthalates were found to leach from CPVC and
PEX pipes?*’; and 20-30 organic compounds (some unidentified) have been found to migrate

23 U. N. Env’t Programme, Chemicals in Plastics - A Technical Report (2023),
https://wedocs.unep.org/20.500.11822/42366 (“U.N. Env’t Programme”), at Executive Summary xii, 4. This United
Nations report found that “more than 13,000 chemicals are associated with plastics and plastic production ..., of
which over 3,200 monomers, additives, processing aids and non-intentionally added substances are of potential
concern due to their hazardous properties . . . includ[ing] carcinogenicity, mutagenicity, reproductive toxicity,
specific target organ toxicity, endocrine disruption, ecotoxicity, bioaccumulation potential, environmental
persistence and mobility, including potential for long-range environmental transport to remote locations.” U.N.
Env’t Programme, at Executive Summary xii.

Z4European Chemicals Agency, Investigation Report on PVC and PVC Additives (November 11, 2023),
https://echa.europa.eu/documents/10162/17233/rest_pvc_investigation_report _en.pdf/98134bd2-f26e-fa4f-8ael-
004d2a3a29b6?t=1701157368019 (“2023 ECHA PVC Report”), at 2, 8-15.

235 U.N. Env’t Programme, at 7 (Figure 2), 12-17.

236 2023 ECHA PVC Report, at 16.

237 Zimmermann, L., Dierkes, G., Ternes, T. A., Vélker, C., & Wagner, M. (2019). Benchmarking the in Vitro
Toxicity and Chemical Composition of Plastic Consumer Products. Environmental Science & Technology, 53(19),
11467. https://doi.org/10.1021/acs.est.9b02293.

238 A leading researcher in this field identified major data gaps related to chemical migration from polymeric pipes
(in 2012), noting that these gaps pose a challenge to environmental engineers who strive to select the best pipe.
Whelton, Andrew & Nguyen, Tinh. (2012). Contaminant Migration From Polymeric Pipes Used in Buried Potable
Water Distribution Systems: A Review. Critical Reviews in Environmental Science and Technology - CRIT REV
ENVIRON SCI TECHNOL. 43. p.731. 10.1080/10643389.2011.627005, available for full download at:
https://www.researchgate.net/profile/Andrew-Whelton-

2/publication/254216816_Contaminant Migration From Polymeric Pipes Used in_Buried Potable Water Distri

bution_Systems_A_Review/links/551b538d0cf2bb754078cfdd/Contaminant-Migration-From-Polymeric-Pipes-
Used-in-Buried-Potable-Water-Distribution-Systems-A-

Review.pdf? tp=eyJjb250ZXh0ljp7ImZpcnNOUGFnZSI16InB1YmxpY2F0aW9uliwicGFnZSI6InB1YmxpY2F0aW
9ulnl9 .

239 Walter RK, Lin PH, Edwards M, Richardson RE. Investigation of factors affecting the accumulation of vinyl
chloride in polyvinyl chloride piping used in drinking water distribution systems. Water Res. 2011 Apr;45(8):2607-
15. https://doi.org/10.1016/j.watres.2011.02.016. Epub 2011 Feb 19. PMID: 21420710.

240 Derek R. Faust, Kimberly J. Wooten, Philip N. Smith; Transfer of phthalates from c-polyvinyl chloride and
cross-linked polyethylene pipe (PEX-b) into drinking water. Water Supply 1 March 2017; 17 (2): 588-596.

doti: https://doi.org/10.2166/ws.2016.164
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from polyethylene pipes (PEX and others) into drinking water in Denmark?*!. In addition, a
review of the scientific literature on contaminants migrating from pipes used in drinking water
systems into drinking water found migration of a host of substances, including BPA, phthalates,
nonylphenol, PFAS, and microplastics --- and the type of pipe used had an important role in the
levels of migration of chemicals (though most of the studies were conducted outside the United
States).?*? In sum, there is concerning evidence that plastic service lines may be a source of
exposure to a complex brew of toxic additives. While the levels of exposure may be low (though
we do not know this), a mixture of dozens of low-level toxicants in drinking water could present
chronic hazards that are far greater than any individual substance in isolation—especially for
people who are highly susceptible and/or already exposed to many toxic substances from sources
other than drinking water.

An additional concern with all plastic pipes is that micro- and nanoplastics will be
released from the pipes into drinking water as a result of water abrading the pipe, resulting in
exposure. According to the 2023 ECHA PVC Report, microparticle releases function as the
main carrier for plastic additive releases, which are expected to be very persistent in the
environment (and the human body). The report notes that for PVC, in particular, the additive
releases are likely to be higher than for other plastics because there are generally higher additive
concentrations in PVC than other plastics.?** The potential that drinking water is a vector for
microplastics resulting from fragmentation of plastic service lines is concerning because of an
emerging consensus that microplastics themselves pose health hazards.?*

EPA should give serious consideration to the implications of potentially widespread use
of plastic service lines for the agency’s drinking water monitoring rules and contaminant
standards. If it is confirmed that toxic chemicals and micro- and nanoplastics of health concern
are released into drinking water by these plastic service lines, monitoring for these chemicals

241 Brocca, D., Arvin, E., & Mosback, H. (2002). Identification of organic compounds migrating from polyethylene
pipelines into drinking water. Water research, 36(15), 3675-3680. https://doi.org/10.1016/s0043-1354(02)00084-2
Studies of PEX pipe in the United States have also found chemical leaching during the use phase. Robert Phillips,
Andrew J. Whelton, Matthew J. Eckelman, Incorporating use phase chemical leaching and water quality testing for
life cycle toxicity assessment of cross-linked polyethylene (PEX) piping, Science of The Total Environment,
Volume 782, 2021, 146374, ISSN 0048-9697, https://doi.org/10.1016/].scitotenv.2021.146374.
(https://www.sciencedirect.com/science/article/pii/S004896972101442X); see also Connell, M., Stenson, A.,
Weinrich, L., LeChevallier, M., Boyd, S.L., Ghosal, R.R., Dey, R. and Whelton, A.J. (2016), PEX and PP Water
Pipes: Assimilable Carbon, Chemicals, and Odors. Journal - American Water Works Association, 108: E192-
E204. https://doi.org/10.5942/jawwa.2016.108.0016

242 Mohammadi, A., Dobaradaran, S., Schmidt, T.C. ef al. Emerging contaminants migration from pipes used in
drinking water distribution systems: a review of the scientific literature. Environ Sci Pollut Res 29, 75134-75160
(2022). https://doi.org/10.1007/s11356-022-23085-7.

2432023 ECHA PVC Report at 37-38; Appendices A and B to the Investigation Report on PVC and PVC Additives,
https://echa.europa.eu/documents/10162/17233/rest_pvc_investigation_report_appendix_a_b_en.pdf/5ale8057-
b576-73fd-e163-4587874349d3?7t=1701157496271, at 28-29.

24 For example, a recent University of California rapid review found that exposure to microplastics is suspected to
be a digestive hazard to humans, including cancer, as well as a hazard to the human reproductive system. CalSPEC,
Microplastics Occurrence, Health Effects, and Mitigation Policies (Jan. 2023), at Executive Summary iii,
https://staticl.squarespace.com/static/5eda91260bbb7e7a4bf528d8/t/63ee3b95ee82156a46194aae/1676557207404/
CalSPEC-Report-Microplastics-Occurrence-Health+Effects-and-Mitigation-Policies.pdf.
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would have to be done at residences where the pipes were installed. Any Maximum Contaminant
Level would need to be measured at the tap. At the treatment plant actions are unlikely to be
successful at reducing leaching from such pipes, unlike corrosion control to reduce lead and
copper leaching. This would create serious additional regulatory complexities and costs that
would potentially overshadow the complexities and costs of monitoring for lead at homes.
Analyses of synthetic organic chemicals (SOCs) tend to be very expensive, and EPA’s rules
generally only require monitoring for them at the point of entry into the distribution system.
SOCs introduced into tap water by plastic service lines would necessitate widespread and
presumably very expensive in-home monitoring for toxic SOCs.

c. Plastic service lines are not a good option because they are vulnerable to
degradation and highly toxic releases during fires

It is also important to avoid plastic service lines because they are vulnerable to thermal
degradation from wildfires and building fires. Not only can a plastic water distribution system
be destroyed by fires, the degradation of the plastic (whether PEX, HDPE, PVC or CPVC) can
result in leaching of highly toxic volatile organic compounds, such as benzene.>*
Contamination of drinking water by the carcinogen benzene after recent wildfires in California
and Hawaii has been well documented, including levels of benzene in California at many times
the permitted levels under federal and California law.?* And the high levels of toxic chemicals
can persist for months to years.2¥’

This concern must be disclosed to state and local governments since large swaths of the
country are at significant wildfire risk. Nearly 80 million properties stand a significant chance of
exposure to fire, impacting 1 in 6 U.S. residents — a number that will increase over the next thirty
years.?*® Nearly half of the people who are vulnerable live in the South, and people of color face
a disproportionate risk of being impacted by wildfires.>*

In addition, concern about emission of toxic gases when plastics burn has led the
International Association of Fire Fighters to call for restrictions on use of plastic, including
plastic pipes, in buildings.?>°

245 Isaacson, Kristofer P. and Proctor, Caitlin R. and Wang, Q. Erica and Edwards, Ethan Y. and Noh, Yoorae and
Shah, Amisha D. and Whelton, Andrew J., Drinking water contamination from the thermal degradation of plastics:
implications for wildfire and structure fire response, Environ. Sci.: Water Res. Technol., 2021,7, 274-284,
https://doi.org/10.1039/DOEW00836B.

246 E.g., The Conversation, Plastic pipes are polluting drinking water systems after wildfires — it’s a risk in urban
fires too (Dec. 14, 2020), https://theconversation.com/plastic-pipes-are-polluting-drinking-water-systems-after-
wildfires-its-a-risk-in-urban-fires-too-150923;

Partlow, Joshua, et al. “The Toxic Aftermath of the Maui Fires Could Last for Years.” Washington Post, 17 Aug.
2023, https://www.washingtonpost.com/climate-environment/2023/08/17/maui-fires-pollution-water-

soil/?next url=https://www.washingtonpost.com/climate-environment/2023/08/17/maui-fires-pollution-water-soil/.
247 1y

248 Muyskens, John, et al. “1 in 6 Americans Live in Areas with Significant Wildfire Risk.” Washington Post, 17
May 2022, https://www.washingtonpost.com/climate-environment/interactive/2022/wildfire-risk-map-us/.

249 1y

250 International Association of Fire Fighters, IAFF AND UA CALL FOR BUILDING CODE CHANGES TO
RESTRICT PLASTIC PIPING, June 4, 2019 https://www.iaff.org/news/iaff-and-ua-call-for-building-code-changes-
to-restrict-plastic-piping/
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d. Among the types of plastic that could be used in replacement service
lines, it is most critical to avoid use of PVC and CPVC

While concerns about use of plastic in replacement service lines applies to all types of
plastic, it is especially important that EPA recommend against the use of PVC or CPVC service
lines. First, the dangers of vinyl chloride across the life-cycle have been well-established and
documented — from the potent toxicity of vinyl chloride monomer (which is known to persist in
residual form and leach into drinking water®*!), to the fenceline communities who are exposed to
vinyl chloride and ethylene dichloride at dangerous levels,?*? to the millions of people who are at
risk from transportation of vinyl chloride around the country for the production of PVC.%

Second, it is well-documented that lead is used as a stabilizer in PVC manufactured in
China and India (and perhaps elsewhere).?** It would obviously be unacceptable to allow state
and local governments to install replacement service lines that contain lead. An additional
concern with PVC manufactured in China is that their PVC uses coal as a source of carbon (as
opposed to oil and gas, which is used elsewhere) and as a result it uses a mercury-based catalyst,
resulting in significant mercury pollution across the globe.?’

Finally, EPA has just commenced a process under the Toxic Substances Control Act
(“TSCA”) that is likely to result in vinyl chloride being designated as a high-priority substance
that will undergo a three-year risk evaluation, likely followed by a risk management rulemaking
process.?® It would be self-defeating for EPA to allow or even effectively encourage wide-scale
purchase of PVC/CPVC service lines, creating significant new demand for vinyl chloride, just as
it is embarking on a process of understanding whether vinyl chloride presents unreasonable risk
under TSCA. If EPA determines in 3-4 years that vinyl chloride presents unreasonable risk
under TSCA in connection with conditions of use that are tied to manufacture of PVC resins and
PVC service lines, it would create a very difficult and untenable situation for any state or local
governments that had just invested millions of dollars to install PVC/CPVC service lines.

231 Walter RK, Lin PH, Edwards M, Richardson RE. Investigation of factors affecting the accumulation of vinyl
chloride in polyvinyl chloride piping used in drinking water distribution systems. Water Res. 2011 Apr;45(8):2607-
15. https://doi.org/10.1016/j.watres.2011.02.016. Epub 2011 Feb 19. PMID: 21420710.

252 In particular, see EPA, Calvert City, Kentucky Volatile Organic Compound (VOC) Air Quality Risk Assessment
(January 22, 2024) p. 83-85

253 Ajasa, Amudalat. “Millions of Americans Face Risk of a Toxic ‘Bomb Train.”” Washington Post, 29 Jan. 2024,
https://www.washingtonpost.com/climate-environment/2024/01/29/vinyl-chloride-trains-chemical-report/.

254 See, e.g., Zhang, Y., & Lin, Y. P. (2015). Leaching of lead from new unplasticized polyvinyl chloride (uPVC)
pipes into drinking water. Environmental science and pollution research international, 22(11), 8405-8411.
https://doi.org/10.1007/s11356-014-3999-9; The Print, Lead in PVC pipes is poisoning India’s drinking water, but
govt’s done nothing in 2 years (March 19, 2019), https://theprint.in/india/lead-in-pve-pipes-is-poisoning-indias-
drinking-water-but-govts-done-nothing-in-2-years/207444/.

255 Cardiff University, Cleaning Up PVC Production, Global impacts,
https://www.cardiff.ac.uk/chemistry/research/impact/cleaning-up-pvc-
production#:~:text=Typically%2C%20PVC%20produced%20elsewhere%20makes,t0%20use%20mercury%2Dbase

d%?20catalysts.
236 EPA, Initiation of Prioritization Under the Toxic Substances Control Act, 88 Fed. Reg. at 87423 (Dec. 18, 2023).
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e. Copper generally lasts much longer than plastic, reducing long-term costs
and making the necessity for replacements in 20-30 years much less likely

Studies have found that copper service lines can be expected to last for 50-60 years, as
compared to plastic such as polyethylene, which would be expected to last 20-40 years.?®’
Considering this differential in service life, utilities and homeowners may need a second
replacement of the plastic if that material is used for a LSLR now, effectively doubling the
lifecycle cost of a plastic service line. This is an important consideration that EPA should bring
to the attention of local and state policymakers.?*

f. Additional cost, lifecycle, and other considerations

EPA’s guidance to state and local governments must address cost comparisons of using
plastic vs. copper as replacement service line material. This cost discussion should take into
account cost over the lifespan of the replacement material from cradle-to-grave (including
distribution and disposal), rather than merely cost at installation. Among other considerations,
this lifecycle analysis should take into account, at a minimum:

e Asnoted above, the likely longevity of new service lines must be highlighted for
state and local decisionmakers. Copper service lines could be expected to last for
50-60 years, as compared to plastic, which would be expected to last 20-40

years.?>’

e Costs to power the system with service lines of different materials. Our
understanding is that operating a system with PVC service lines is more energy-
intensive than with other service line materials because the walls are thicker,
requiring more energy to move the water through the system. %

e The disposal options for replacement pipes at the end of their lifespan, including
costs and potential liability for disposal of potentially toxic degraded plastic pipe.
Our understanding is that there are no environmentally sound disposal options for
plastic, whereas copper can be recycled.

e Health and environmental effects of manufacture and use, as described above.

257 Lee, Juneseok, and Myles Meehan. 2017. “Survival Analysis of US Water Service Lines Utilizing a Nationwide
Failure Data Set.” Journal - American Water Works Association 109 (9): 13-21.
https://doi.org/10.5942/jawwa.2017.109.0098 .

258 We recognize that in less common circumstances, soil corrosivity may adversely affect the longevity of copper
service lines. EPA’s guidance could acknowledge the need to account for localized soil factors, but this should not
deter EPA from recommending that, in general, copper is expected to have a longer service life.

2% Lee, Juneseok, and Myles Meehan. 2017. “Survival Analysis of US Water Service Lines Utilizing a Nationwide
Failure Data Set.” Journal - American Water Works Association 109 (9): 13-21.
https://doi.org/10.5942/jawwa.2017.109.0098.

260 Maury D. Gaston, Carson Smith, and James C. Hogeland, Pipe inside diameter key to energy efficiency, Journal
of the American Water Works Association, Volume 106, Issue 6 (June 2014),
https://doi.org/10.5942/jawwa.2014.106.0084.
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il EPA should undertake or fund studies needed to conduct the analyses that
state and local governments need to make sound decisions about replacement
service lines

We urge EPA to develop the information that is needed to ensure sound decisionmaking
regarding replacement service line materials. At a minimum, this information must take into
account the potential that replacement materials would result in leaching or contamination of
drinking water with toxic substances, including micro- and nanoplastics.

As a starting point, we urge EPA to conduct a systematic review of the literature related
to lifecycle health impacts of the various materials that could be used as replacement service
lines. If EPA identifies data gaps that would hinder it from providing well-reasoned guidance to
state and local governments about the life-cycle impacts of different types of service lines, it
should ensure that such data gaps are filled. Among other sources of authority to conduct or
fund information development about toxic substances leaching into drinking water from plastic
pipes, EPA can rely on TSCA section 10(a),?®! which allows EPA to conduct such research,
development, and monitoring as is necessary to carry out TSCA, including via contracts and
grants. 6

We also urge EPA to investigate whether recycled copper can appropriately serve as a
replacement material for LSLs. We are aware of concerns that at least some recycled copper may
contain elevated lead levels due to lead solder or leaded brass that is combined with the copper
during the recycling process.?®* If the content of recycled copper includes contaminants that
would not be appropriate for use in service lines, we urge EPA to consider whether there are
actions it can take to ensure a stream of recycled copper that can be used in service lines. There
is emerging science that there are methods available to remove lead from recycled copper.?%*

EPA’s Safer Choice Program (part of the Office of Chemical Safety and Pollution
Prevention) has expertise in “informed substitution” and use of standards to incentivize use of
more environmentally friendly products and ingredients to minimize the likelihood of unintended
consequences and seed more circular economies. Conferring with leaders of this program could
be helpful in developing guidance for state and local governments.

26115 U.S.C. 2609(a).

262 Since the plastics that are used to manufacture potential replacement service lines (including the polymers and
additives) are subject to regulation under TSCA, understanding the impact of these plastics when used in service
lines on human health and the environment is necessary to carry out EPA’s duties under that law.

263 Antonia Loibl, Luis A. Tercero Espinoza, Current challenges in copper recycling: aligning insights from material
flow analysis with technological research developments and industry issues in Europe and North America,
Resources, Conservation and Recycling, Volume 169,2021,105462,ISSN 0921-3449,
https://doi.org/10.1016/j.resconrec.2021.105462; Konstantin Born, Mehmet Metehan Ciftci, The limitations of end-
of-life copper recycling and its implications for the circular economy of metals, Resources, Conservation and
Recycling, Volume 200, 2024, 107318, ISSN 0921-3449, https://doi.org/10.1016/j.resconrec.2023.107318.

264 See id.; Hilgendorf S, Binz F, Welter J-M, Friedrich B. Lead removal from brass scrap by fluorine-free
compound separation. Materials Science and Technology. 2016;32(17):1782-1788.
doi:10.1080/02670836.2016.1223574.
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iii. EPA should ensure that its drinking water standards and action levels are set
at optimal values for substances that are likely to enter drinking water from
all potential replacement service line materials

To avoid replication of the lead service line crisis that the Proposed Rule is designed to
correct, EPA should attempt to get ahead of the curve by ensuring that its drinking water
standards are set at appropriate levels for copper, as well as for all substances that it determines
may leach from replacement service lines made from all types of plastic that may be used.

While EPA may not yet have enough information about the universe of substances that
are likely to leach from plastic service lines, it does have enough information to assess whether
its copper action level is set at an appropriate level. It should undertake that analysis without
delay, and, if necessary, update the level expeditiously.

Once EPA has an understanding of the substances that leach from plastic pipes into
drinking water under routine and high-heat conditions, it should reassess the appropriateness of
existing advisory levels or drinking water standards without delay, and update them as necessary.
Any substances -- including microplastics -- that do not have standards, should be considered for
an expedited standard under the “urgent threats to health” authority of the SDWA if
appropriate.®> or added to the next round of unregulated contaminant monitoring and considered
for the Candidate Contaminant List and standard development on an expedited basis.

It is critical that we learn our lesson and take a precautionary approach to preventing
harm from contamination of drinking water from service lines.

F. Lead Pipe Disposal Concerns

The tracking of and disposal of lead pipes after removal or disconnection is an issue of
concern. While EPA need not direct how water systems abandon or dispose of lead service lines
in the LCRI, tracking such information and making it publicly available are well within the scope
of the LCRI’s inventory requirements and would only nominally increase the reporting burden
on water systems performing lead service line replacement.

Although very little research has directly and specifically examined lead contamination
from lead pipes left in the ground after disconnection, the extent of soil and groundwater
contamination from other sources of lead are well studied. For example, the contamination of
soil and groundwater from lead has been extensively studied in similar situations where lead
bullets contaminate firing ranges, around industrial lead smelters, or from lead mine tailings. The
rate that lead pipes will leach into soil and groundwater will vary by soil type and particle size,
pH, soil chemistry, and the depth of groundwater. In addition, the application of road salts on
driveways, walkways and roadways will likely accelerate the mobilization of lead into soil and
groundwater. 2%

265 SDWA section 1412(b)(1)(D), 42 U.S.C. 300g-1(b)(1)(D).
266 S, S. Nelson, D.R. Yonge, & M.E. Barber, Effects of road salts on heavy metal mobility in two eastern
Washington soils,J. of Env’t Eng’g, 135(7), 505-510 (2009)
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Although one form of disposal entails sending removed lead service lines and connectors
for disposal and recycling at lead smelters, cost cutting efforts can lead to the abandonment of
sections of lead pipe in the ground. Such methods to replace lead pipes include the use of a
directional boring technique that disconnects and abandons the lead service line in place.?®” The
LCRI explicitly contemplates that systems may disconnect and leave in place certain LSLs.?%
While such methods may save costs and disturb less property, the risks associated with leaving
lead pipes in soil has not been evaluated by water systems or federal agencies.

Due to the proposal’s inventory requirements, including a deadline for baseline
inventory, annual updates, and the inclusion of connector materials and locations; as well as with
data collection requirements as replacement occurs as required or incentivized by the proposal,
EPA can and should require that all lead service lines and lead connectors that are not
completely removed during pipe replacement projects be continually tracked in the
aforementioned inventories. This information should be required to be made publicly available
and accessible by address from online databases.

In addition, public health advocates have identified concerns about the safe disposal of
removed lead service lines, particularly when lead wastes are transferred abroad for recycling.?®
It would be tragic if well-intended efforts to rid the United States of the scourge of lead
poisoning have the unintended consequence of contributing to increased lead poisoning in
communities near disposal, recycling and waste-handling facilities, and among workers at those
facilities, in the United States. Similarly, it would be unacceptable if the removed LSLs were
sent to other countries that receive and process lead wastes (many of which likely have even
more inadequate environmental and public health safeguards for disposal and recycling of lead
than the United States). Water systems that remove LSLs need guidance on the safest approach
to disposal and/or recycling taking all factors into account (e.g., public health, the environment,
cost, preserving critical resources). It is critically important that EPA discourage export of
removed LSLs and connectors to other countries as a way around U.S. laws, regulations, and
enforcement. We also urge EPA to expeditiously propose scientifically-grounded guidance on
the best approach to disposal and/or recycling--and to seek public comment on that guidance so
that workers and communities can provide input. .

In addition, the LCRI should add to proposed section 141.84(c)?”* a requirement that
each water system include in its service line replacement plan an explanation of how it intends to
dispose of removed lead service lines and connectors. Also, the LCRI should add a requirement
that water systems track and record for each address where a LSL is removed or disconnected
and abandoned how it was disposed of, and report a summary of how they actually disposed of
removed lead service lines and connectors in the annual service line replacement reports required

267 Denver Water, Lead Reduction Program, Lead Service Line Replacement, https://www.denverwater.org/your-
water/water-quality/lead/lead-service-line-replacement-program (last visited Feb. 1, 2024).

268 88 Fed. Reg. at 85,066 (Dec. 6, 2023) (§ 141.84(d)(6)(iii)(B)-(C)).

209 See, e.g., Basal Action Network, Lead Pipes Removed in the U.S. May Result in Poisoning Abroad, April 20,
2022, https://www.ban.org/news/2022/4/20/lead-pipes-removed-in-the-us-may-result-in-poisoning-abroad (last
visited Feb. 4, 2024).

270 88 Fed. Reg. at 85,064.
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by proposed section 141.90(e)(8).2”! And, for transparency, all service line replacement plans
and annual service line replacement reports must be made publicly available.

G. Service Line Replacement Plans (§ 141.84(c))

We support EPA’s stated goal driving the development of replacement plans: to ensure
the equitable replacement of all LSLs and GRRSLs.?”* As discussed in detail throughout these
comments, the best way to ensure equitable replacements of these lines is to require systems to
pay for the replacements. We’re also supportive of the LCRI’s recognition that community
engagement is important during the creation of replacement plans,?’*> however; the final LCRI
should require at least two public meetings so that community members can engage on topics on
which they are the actual experts, such as how to best inform renters, for example. We agree with
EPA that it is crucial to have communications strategies specific to renters, tenants, and property
owners;>’* this is discussed in greater detail in section 8 of our comments on Public Education.
Other specific suggestions for improving the replacement plans are below.

i Specific Changes to Replacement Plan Requirements

The LCRI only requires the development of a replacement plan if a system has “one or
more lead, galvanized requiring replacement, or lead status unknown service line.”?’”> The
development of a replacement plan should also be required when a system has one or more lead
or lead status unknown connectors. The public health risks of connectors are discussed in section
2(D)(i) on connectors.

The LCRI requires replacement plans to create a strategy to prioritize replacements.?”®

Consistent with the mandates of the SDWA, the LCRI must instead require the prioritization of
replacements in areas with “subpopulations at greater risk” from the effects of lead and those
who are disproportionately impacted by lead exposure,?’” and replacements for lines or
connectors serving schools and childcare facilities.

The LCRI also states that the plan should include a funding strategy addressing whether a
system will make customers pay for the portion of the line located on private property.2’® This
must be changed in the final rule so that plans include Zow the system will cover the cost of the
full replacement.?” This should include details on funding mechanisms the system will employ
for full replacements, and how it will address or eliminate any legal barriers to fully replacing
and funding full replacements.

271 88 Fed. Reg. at 85,08]1.

272 88 Fed. Reg. at 84,882.

273 88 Fed. Reg. at 84,906.

274 88 Fed. Reg. at 84,925

275 88 Fed. Reg. 85,064 (§ 141.84(c)).
276 14, (§ 141.84(c)(1)(v))

277 42 U.S.C. 300g-1 (b)(3)(C)(D)(V).
8 14, (§ 141.84(c)(1)(vi))

279 See supra section 2(D)(iv).
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Relatedly, in addition to identifying any “laws, regulations, or water tariff agreements
that affect a PWS’s ability to gain access” to a line,?* the final rule should require that plans also
identify tangible steps the system is taking or will take to overcome these obstacles, including
revising tariffs, bond instruments, or contractual agreements with customers, and working with
state or local governments to amend laws or regulations restricting access if necessary. The plan
should include timelines for completing such actions.

There are two instances when a replacement plan, or at least parts of a replacement plan,
must be updated: when legal or contractual barriers to full LSLR change, and when material
validation reveals a problem with the validation method.?®! Plans must include a strategy for
identifying material composition of service lines; this should be updated in the final rule to
include identification of the material composition of connectors as well. If the validation process
reveals that the strategy for identifying materials is inaccurate because the error rate is too high,
the replacement plan must be updated to include a new strategy for materials identification. EPA
should also require, not merely recommend, that replacement plans are updated if state laws or
water tariff agreements change during the replacement period. Such changes directly impact
multiple elements of the replacement plan, such as the standard operating procedure and funding
strategy.

Like our suggested threshold for the online inventory requirement, replacement plans
must be available online if a system serves more than 10,000 persons, and not the proposed
LCRI’s current threshold of over 50,000.

Finally, as discussed in section 2(F), replacement plans should describe how systems plan
to dispose of lead service lines and connectors that are removed or disconnected.

il Response to EPA’s Specific Request for Comment

EPA seeks comment on the 50,000 threshold and whether plans should be updated if state
laws change.

The threshold for replacement plan availability online should be lowered to systems
serving more than 10,000. Plans must be updated if relevant state laws change, and if validation
reveals a problem with a system’s material identification method.

280 1d. (§ 141.84(c)(2))

281 Validation considerations are discussed in section 5(C) of our comments. Also, if EPA accepts our
recommendation in section 5 to require systems to verify the material of unknown service lines sooner than the end
of the mandatory replacement program, replacement plans also should be updated once a system identifies the
material of all previously unknown service lines.
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Section 3: The LCRI’s Compliance Date

We support EPA’s proposal to begin requiring compliance with certain LCRR provisions
as scheduled on October 16, 2024. However, EPA should also require compliance with much or
all of the LCRI less than three years after the LCRI’s promulgation.

A. Background

In relevant part, section 1412(b)(10) of SDWA provides that “[a] national primary
drinking water regulation . . . (and any amendment thereto) shall take effect on the date that is 3
years after the date on which the regulation is promulgated unless the Administrator determines
that an earlier date is practicable, except that the Administrator, or a State (in the case of an
individual system), may allow up to 2 additional years to comply with a . . . treatment technique
if the Administrator or State (in the case of an individual system) determines that additional time
is necessary for capital improvements.”"!

In the LCRI, “EPA is proposing a compliance date of three years after promulgation of a
final [LCRI] rule and is proposing that systems continue to comply with the [1991] LCR until
that date, with the exception of the [2021] LCRR initial LSL inventory, notification of service
line material, associated reporting requirements, and the requirement for Tier 1 public
notification for a lead action level exceedance under subpart Q.”? EPA does not propose a
universal two-year extension in the LCRI “because EPA has not determined that an additional
two years is necessary for water systems nationwide to make capital improvements to begin
compliance with the LCRI.® In addition, EPA reasons that “the requirements in the proposed
LCRI for which capital improvements may be necessary would not be required to be completed
by the compliance date for the rule. Instead, the compliance date marks the beginning of an
extended time period for systems to conduct lead service line replacement and install new or
reoptimized corrosion control treatment under the revised requirements.”*

We support EPA’s decision to require compliance as planned with the LCRR provisions
related to the initial LSL inventory, notifications of service line materials, certain reporting
requirements, and Tier 1 public notification requirements. As EPA has correctly concluded, water
systems and States have had plenty of time to prepare for these changes, the inventories are an
essential prerequisite for the LSLRs required by the LCRI, and allowing these LCRR provisions
to take effect will help protect public health. We also support EPA’s proposal to set a uniform
compliance date for water systems of all sizes. The LCRI’s essential public health protections
should not be delayed for any customers. However, for all water systems, some or all of the
LCRI itself should also take effect immediately or sooner than three years from the promulgation
date.

142 U.S.C. § 300-1(b)(10).
2 88 Fed. Reg. at 84,967.
3 88 Fed. Reg. at 84,897.
488 Fed. Reg. at 84,897.
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B. The LCRI’s compliance date should be less than three years after the date
the rule is promulgated

Consistent with SDWA, EPA should determine that a compliance date earlier than three
years after the LCRI’s promulgation is practicable for all water systems. The three-year delay
between the promulgation of a new national primary drinking water regulation and its
compliance date is meant to allow water systems and states adequate time to prepare for the new
regulation, particularly when the regulation requires substantial changes to state regulations,
water system operations, or capital improvements. However, there are many changes that water
systems can implement in much less than three years, and the final LCRI should determine that it
is practicable for the rule, or substantial parts of it, to have a compliance date no later than one
year after the rule is promulgated.

At a minimum, for the following reasons, EPA should set a compliance date one year
after promulgation for portions of the LCRI including corrosion control treatment (CCT) studies
and optimal corrosion control treatment (OCCT) implementation, public education language
updates, tap sampling updates, and sampling in schools and child care facilities:

e The CCT provisions in proposed sections 141.81(d)-(e) and 141.82(a)-(i)® regarding
the conduct of CCT studies and the designation and implementation of OCCT should
be effective no more than one year after the LCRI’s promulgation. Water systems can
initiate the design of CCT studies compliant with the LCRI starting on day one, and it
would be inefficient and unnecessary for water systems to continue using old CCT
study methods for an extra three years. The CCT study design must be customized for
each water system anyway, so there is no reason to continue using old requirements
when water systems start a new CCT study after the LCRI’s promulgation date.

e The LCRI’s public education requirements in proposed section 141.85° should also
take effect no later than one year after the LCRI’s promulgation. These provisions
require water systems to distribute critical public health information and require
primarily updated paperwork and administrative processes that can be implemented
within a year or less. For example, some of these provisions simply require systems to
update the mandatory language included in public notifications and consumer
confidence reports (CCRs). Updating required language is relatively easy to
implement and requires no new capital improvement investments, especially for
language that is required to be copied verbatim from the LCRI. Systems should not
need more than a few months to prepare updated public education materials. And
unnecessarily delaying the distribution of more accurate and informative public
education materials fails to protect public health to the extent feasible.

e The LCRI’s tap sampling requirements in proposed section 141.86” should also take
effect no later than one year after the LCRI’s promulgation. Like the public education
language updates, updating sample collection procedures, particularly the addition of

5> 88 Fed. Reg. at 85,057-58, 85,059-61.
6 88 Fed. Reg. at 85,068-73.
788 Fed. Reg. at 85,073-77.
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fifth liter samples, is a comparatively minor change to existing procedures. It requires
no new major capital improvement investments and should not require more than a
few months to implement.

e The LCRI’s monitoring requirements for schools and child care facilities in proposed
section 141.928 should also take effect within one year. As proposed, the LCRI mostly
maintains the LCRR’s requirements regarding schools and child care facilities,’
which means water systems have had notice of the likely changes and time to prepare
since 2021. Also, water systems have extensive experience conducting tap
monitoring, so requirements to sample in schools and child care facilities are not a
major change from existing workflows and do not require substantial new capital
improvements. Even if EPA strengthens these provisions as recommended elsewhere
in our comments, implementing better protections for water that children drink day in
and day out should be one of the highest priorities of the LCRI due to children’s
unique vulnerability to lead.

In addition, the compliance date for water systems to begin mandatory lead service line
replacements (LSLRs) under proposed section 141.84!° should be one year after the LCRI’s
promulgation. That would give water systems a full year to update their initial service line and
connector inventory to generate their “baseline inventory,”!! prepare their service line
replacement plan,'? and secure funding and, if needed, access permissions for the first year of
LSLRs. Requiring the mandatory LSLRs to begin less than three years after the LCRI’s
promulgation is practicable and reasonable for several reasons.

First, on December 16, 2021, the Biden-Harris Administration announced its action plan
to “marshal[] every resource to make rapid progress towards replacing all lead pipes in the next
decade.”’® Among other goals, EPA declared that “[r]eplacing 100 percent of lead service lines
(LSLs) is an urgently needed action” and that “EPA intends to propose for public comment a new
rule to revise the LCRR to advance the goals described above.”'* By October 2024, water
systems will have had nearly three years to begin preparing for more aggressive LSLR
requirements. Providing an additional three years to prepare for LSLRs after the LCRI’s
promulgation would be duplicative and unnecessary.

Second, the structure of the LCRI’s proposed LSLR mandate would require compliance
based on a three-year rolling average, which means that water systems will have three years after
the commencement of LSLRs to achieve the required average annual replacement rate of ten
percent per year.'> Systems would have ample time to catch up if LSLRs in the first year or two
proceed at a pace slower than ten percent per year. Also, by requiring LSLRs to begin one year

8 88 Fed. Reg. at 85,083-85.

% 88 Fed. Reg. at 84,956.

1088 Fed. Reg. at 85,062-68.

1188 Fed. Reg. at 85,062 (§ 141.84(a)(2)).

1288 Fed. Reg. at 85,064 (§ 141.84(c)).

13 Fact Sheet: The Biden-Harris Lead Pipe and Paint Action Plan, https://www.whitehouse.gov/briefing-
room/statements-releases/2021/12/16/fact-sheet-the-biden-harris-lead-pipe-and-paint-action-plan/ (Dec. 16, 2021).
1486 Fed. Reg. 71,574, 71,574 (Dec. 17, 2021).

1588 Fed. Reg. at 85,064-65 (§ 141.84(d)(5)).
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after the LCRI’s promulgation, compliance with the LSLR mandate would be assessed beginning
four years after the LCRI’s promulgation, which fits more comfortably within SDWA’s time
limits for major capital improvements.!®

Third, as EPA itself notes, “there is significant funding available [now] through the
Bipartisan Infrastructure Law and other sources for LSL identification and replacement.”'” The
Bipartisan Infrastructure Law includes $15 billion in funding dedicated to LSLRs, as well as
$11.7 billion for the Drinking Water State Revolving Fund that may be spent on LSLR, to be
made available in installments in fiscal years 2022 through 2026.'® Fortunately, the annual
Bipartisan Infrastructure Law funding is “to remain available until expended,”!” which means
that the appropriations are “available for obligation for an indefinite period.”?° However, if the
LCRI’s mandatory LSLRs do not begin until late 2027, a year after the final appropriations in the
Bipartisan Infrastructure Law, there is a substantial risk that water systems waiting until fiscal
year 2027 to begin LSLRs may not be able to access the Bipartisan Infrastructure Law funding
because it will have been used up by other water systems that got started earlier. Requiring
systems to start LSLRs in late 2025, one year after the LCRI’s promulgation, would encourage
more water systems to seek funding from the Bipartisan Infrastructure Law in fiscal years 2025
and 2026 when funds are more likely to be available. In addition, there is always a risk that
Congress may try to claw back unspent funding from the Bipartisan Infrastructure Law, which is
another reason to compel water systems to start LSLRs sooner, while the funding is available.

Fourth, it is imperative that the LSLR-related requirement for water systems to replace
lead connectors when encountered (in proposed section 141.84(e)?!) take effect as soon as
possible and no later than one year after the LCRI’s promulgation. As proposed, water systems
are not required seek out and remove known lead connectors. Until this provision goes into
effect, there is a risk that water systems conducting LSLRs or other infrastructure projects will
needlessly leave lead connectors in service and will never have any obligation to go back and
remove them.

16 See 42 U.S.C. § 300g-1(b)(10). In the proposed LCRI, LSLRs are not required to begin until three years after the
LCRI’s promulgation and compliance with the LSLR mandate cannot be measured for another three years, so LSLR
compliance is first assessed a total of six years after the LCRI’s promulgation. That creates a question about whether
the regulatory structure satisfies the requirements in SDWA section 1412(b)(10), which specify that national primary
drinking water standards shall take effect no more than three years after promulgation except that EPA may allow up
to an extra two years for capital improvements (a total of up to five years after promulgation). We believe that the
essence of the LSLR mandate is the replacement rate of ten percent per year, which can be achieved within SDWA’s
statutory timeframe with either a one- or three-year compliance date. However, a one-year compliance date coupled
with the three-year rolling average method for determining compliance with the mandatory LSLR requirement
would help to eliminate potential questions about the LCRI’s compliance with SDWA’s timing provisions.
Alternatively, as discussed elsewhere in these comments, setting MCLs for lead and copper would be another way to
ensure compliance with SDWA, including the statutory timing requirements.

1788 Fed. Reg. at 84,897.

18 Bipartisan Infrastructure Law or, formally, the Infrastructure Investment and Jobs Act (IIJA), Pub. L. No. 117-58,
135 Stat. 429, at 1399-1400 (Nov. 15, 2021).

Y Id.

20 U.S. Gov’t Accountability Office, Office of the General Counsel, Principals of Federal Appropriations Law, Ch.
2, The Legal Framework, GAO-16-464SP, at 2-9 (4th ed. 2016), https://www.gao.gov/assets/2019-11/675709.pdf.

21 88 Fed. Reg. at 85,066.
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Fifth, requiring LSLRs to begin one year after the LCRI’s promulgation, with compliance
assessed beginning four years after the LCRI’s promulgation (based on the three-year rolling
average annual replacement rate), would align the LSLR timing with the timing of primacy
states’ new implementing regulations. SDWA’s primacy provisions require primacy states to
adopt drinking water regulations at least as stringent as EPA’s national primary drinking water
regulations no later than two years after a regulation’s promulgation, with a possible extension of
up to two years.?? Thus, all primacy states would have completed their regulatory updates no
later than the date when compliance with the LSLR mandate would begin to be assessed.

% %k ok ok o3k

In sum, EPA should require compliance with the LCRI, or at least specified parts of it, no
later than one year after promulgation. For all of the reasons discussed above, an earlier
compliance date is practicable and appropriate to protect public health to the extent feasible. An
earlier compliance date is also consistent with EPA’s practices in other drinking water
regulations. For example, the national primary drinking water regulation “Stage 2 Disinfectants
and Disinfection Byproducts Rule” required water systems of all sizes to begin complying with
aspects of the rule in less than three years and required some systems to begin compliance in less
than one year.??

C. To ensure compliance with SDWA, the language describing the mandatory
LSLR requirements should be modified

Proposed section 141.84(d) of the LCRI sets a default ten-year deadline for mandatory
full service line replacements, requires annual replacements at a rate of at least 10 percent, and
specifies that the replacement rate shall be calculated as a three-year rolling average that is first
assessed at the end of the third year of the mandatory service line replacement program.*
Functionally, these provisions create a treatment technique that, unless exceptions apply, requires
water systems to comply by conducting LSLRs at the rate of 10 percent per year beginning on
the compliance date of the rule. We believe that structure is compliant with the timing
requirements in SDWA section 1412(b)(10).2> However, to avoid any questions about how a ten-
year deadline comports with SDWA’s statutory language, EPA should frame the mandatory
LSLR requirements as an annual replacement rate mandate, the logical consequence of which is
a ten-year deadline. For example, proposed section 141.84(d)(4)*® should be modified to read:

Deadline for completing mandatory service line replacement. As a consequence of
the mandatory replacement rate specified in § 141.84(d)(5), the practical deadline
for water systems to replace all lead and galvanized requiring replacement service
lines under the control of the water system is no later than ten years after the
compliance date specified in § 141.80(a)(3) unless the system is subject to a

247 US.C. § 300g-2(a)(1).

271 Fed. Reg. 388, 414-17 & tbl. IV.E-1 & fig. IV.E-1 (Jan. 4, 2006).
2 88 Fed. Reg. at 85,064-65 (§ 141.84(d)(4)-(5)).

2 42 U.S.C. § 3002-1(b)(10).

26 88 Fed. Reg. at 85,064.
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different replacement rate and resulting deadline under paragraphs (d)(5)(iv) and
(v) of this section.

Proposed sections 141.84(d)(5)(iv) and (v)*” would need similar modifications to make the
annual replacement rate the primary requirement and the deadline a logical consequence of the
replacement rate. By making these modifications, which do not change the essence of the LSLR
mandate, EPA could clarify that the essence of the LSLR mandate is the ten percent annual
replacement rate.

D. Responses to EPA’s requests for comment

EPA seeks comment on “all aspects of the proposed LCRI compliance dates and whether
it would be practicable for water systems to implement any of the proposed LCRI requirements
earlier than three years from the date of final action on the proposed LCRI. Specifically:

1. Whether it is practicable for water systems to implement notification and risk
mitigation provisions after full and partial service line replacement (§ 141.84(h)),
notification of a service line disturbance (§ 141.85(g)), and associated reporting
requirements (§ 141.90(e)(6) and (f)(6)) upon the effective date of the LCRI.

2. Whether earlier alternative compliance dates for LCRI are practicable such that water
systems transition directly from LCR to LCRI in less than three years (i.e., one or two
years) based on the assumption that water systems would comply with the LCR until the
LCRI compliance date.

3. Whether there are other LCRR provisions besides the initial inventory and
notifications of service line material for which the October 16, 2024 compliance date
should be retained.”?®

As discussed above, it would be practicable for some or all of the LCRI’s requirements to
take effect less than three years after the LCRI’s promulgation, and we specifically recommend
that many or all provisions take effect no later than one year after promulgation. We believe that
it is practicable for the notification and reporting provisions discussed in EPA’s first question to
take effect immediately or nearly immediately after the LCRI’s promulgation, because these are
largely administrative and procedural changes that do not require major capital improvements or
much time to plan and implement. In response to EPA’s second and third questions, we support
allowing the specified provisions of the LCRR (plus the LCRR’s Tier 1 public notification
provisions, as discussed elsewhere in the LCRI) to take effect as planned in October 2024 and we
believe that all of the LCRI can and should take effect one year after it is promulgated.

2788 Fed. Reg. at 85,065.
28 88 Fed. Reg. at 85,038.
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Section 4. The Threshold for Lead Action Level Exceedances Must Be More Stringent and
Actions Required After a Lead Action Level Exceedance Should Be Strengthened

A. A lead action level lower than 10 ppb is necessary to prevent harm to the extent
feasible as required by the SDWA

We applaud EPA for proposing to lower the action level (“LAL”) from 15 parts per
billion (ppb). If systems exceed the lead and/or copper action level, they must take certain
actions including optimizing or re-optimizing OCCT, educating or notifying the public, and
monitoring and treating source water.! The 15 ppb LAL is not, and never was intended to be,
health based.? Rather, EPA set the action level in 1991 at 15 ppb because that was the lead level
it believed water systems could achieve at the time using corrosion control.’ Yet, EPA never
lowered the action level after that, despite decades of data showing that water systems using
corrosion control have achieved and can achieve lead levels well below 15 ppb.* That EPA has
now publicly recognized that the LAL must be lowered from the very high level of 15 ppb is a
necessary step forward.

In the final LCRI, however, EPA must lower the LAL much further than 10 ppb—ideally
to 1 ppb, but no higher than 5 ppb—both to protect health and comply with the SDWA. Public
health experts and EPA agree that any level of lead in drinking water presents risk of harm.> The
SDWA requires a treatment technique under the LCR to “prevent known or anticipated adverse
effects on the health of persons to the extent feasible.”® Lowering the LAL significantly lower
than 10 ppb will ensure treatment techniques under the LCRI prevent adverse health effects as
much as is feasible.

i.  Lowering the LAL will better prevent adverse health effects

Lowering the LAL to only 10 ppb is insufficiently health protective and does not prevent
adverse health effects of lead to the extent feasib as required by the SDWA.” Lowering it much
further would result in more systems having an “LAL exceedance” and thus having to take
immediate steps to control lead levels and educate the public. EPA has recognized the
commonsense notion that requiring lead reduction measures at lower lead levels would provide
greater health benefits.®

And EPA’s own analyses confirm that a LAL of 10 ppb is not health protective—
particularly for children, one of the subpopulations most vulnerable to lead exposure. EPA has

! See 88 Fed. Reg. at 84,939, 84,943.

2 See, e.g., U.S. EPA, Understanding the Lead & Copper Rule (Sept. 2020),
https://www.epa.gov/sites/default/files/2019-10/documents/ler101_factsheet 10.9.19.final .2.pdf.

356 Fed. Reg. at 26,490-91.

488 Fed. Reg. at 84,940 (majority of water systems do not have LAL exceedances at 15 ppb, nor would they at 10
ppb); 86 Fed. Reg. at 4200 (citing a 90 percent decrease in the number of large systems exceeding the action level).
5 88 Fed. Reg. 84,879; Deniz Yeter et al., Disparity in Risk Factor Severity for Early Childhood Blood Lead among
Predominantly African-American Black Children: The 1999 to 2010 US NHANES, 17(5) INT’L J. ENV’T RESEARCH
PUB. HEALTH 1552 (Mar. 2020), https://www.ncbi.nlm.nih.gov/pmc/articles/PMC7084658/.

642 U.S.C. § 300g-1(b)(7)(A).

T1d.

8 88 Fed. Reg. 84,902.
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estimated that to prevent the blood lead level of thousands of children under age 7 from
exceeding CDC’s then-“reference value” of 5 pg/dL (elevated childhood blood lead level), their
drinking water would have to be limited to about 5 ppb each day, on average, to account for the
totality of their exposures from multiple media (aggregate exposure).).” Thousands of children
ages 2 to <6 would have to have the lead in their water limited to about 3 ppb to avoid exceeding
the current CDC reference value of 3.5 ng/dL.. The EPA analysis also found that for 2.5 percent
of children from 1 to 7 years of age, blood lead levels will not be below the new CDC reference
(3.5 pg/dL) even if they have no lead (0 ppb) in water, due to aggregate exposure from all
sources..'? In other words, there is no margin of safety. Any lead exposure from tap water is
expected to put thousands of children under 7 above the CDC reference level. That is one reason
the American Academy of Pediatrics recommends that drinking water in schools never exceed 1
ppb of lead.!" EPA is not the only federal agency that recognizes that drinking water that
contains lead levels as high as 10 ppb unnecessarily and unacceptably endangers health. The
FDA requires lead in bottled water to be no greater than 5 ppb.!?

EPA’s Economic Analysis for the Proposed Lead and Copper Rule Improvements
(“economic analysis”) reviews the concentration-response functions for lead and 1Q, citing a
2019 epidemiological study that carried out a pooled analysis of multiple cohort studies that
evaluated the correlation between blood lead levels and “full-scale IQ (the composite of verbal
and performance IQ scores) in children 5-10 years old.!* Alarmingly, the study found that not
only were blood lead levels significantly correlated with IQ loss, but the decreases in 1Q loss as it
related to blood lead levels was highest at lower blood lead levels: average 1Q loss of 3.8 points,
1.8 points, and 1.1 points was associated with blood lead levels of 2.4-10 pg/dL, 10-20 pg/dL,
and 20-30 pg/dL, respectively.'* That is, blood lead levels that within the CDC and EPA
reference value (a 3.5-5 pg/dL range) — which is supported by EPA’s own modeling limits, are
associated with the highest 1Q loss among children. This research is consistent with and
supported by other studies that have found that the most adverse health effects associated with
lead exposure occur at the low-level blood lead levels.!> As stated above, EPA scientists
published a detailed research article on modeled blood lead levels and lead concentrations in
drinking water and taken together with the economic analysis, the proposed LCRI will not

9 EPA Off. Res. & Dev., EPA Tools and Resources Webinar: Multi-Media Modeling of Children’s Lead Exposure
(2018), https://www.epa.gov/sites/default/files/2018-10/documents/multimedia_pb_slides.pdf (citing Valerie
Zartarian et al., Children’s Lead Exposure: A Multimedia Modeling Analysis to Guide Public Health Decision-
Making 125 Env’tl Health Persp. (2017), https://ehp.niehs.nih.gov/doi/10.1289/ehp1605). The CDC reference value
of 5 micrograms of lead per deciliter (ug/dL) in blood was established in 2012 and was updated to 3.5 ug/dL in
2021. See CDC, CDC updates blood lead reference value to 3.5 ug/dL, https://www.cdc.gov/nceh/lead/news/cdc-
updates-blood-lead-reference-value.html . Of course, even that level is not “safe,” since there is no safe level of lead
exposure.

10 EPA Off. Res. & Dev., EPA Tools and Resources Webinar: Multi-Media Modeling of Children’s Lead Exposure
(2018), https://www.epa.gov/sites/default/files/2018-10/documents/multimedia_pb_slides.pdf.

' Council on Env’t Health, Prevention of Childhood Lead Toxicity, 138(1), Pediatrics (2016),
https://publications.aap.org/pediatrics/article/138/1/e20161493/52600/Prevention-of-Childhood-Lead-
Toxicity?autologincheck=redirected.

12 See 21 C.F.R. § 165.110(b)(4)(iii)(A).

1388 Fed. Reg. 8500.

14 Bruce P. Lanphear et al., Low-Level Environmental Lead Exposure and Children’s Intellectual Function: An
International Pooled Analysis, 113 Env’t Health Perps. 894 (2005), http://dx.doi.org/10.1289/EHP5685.

IS EPA, Integrated Science Assessment for Lead: External Review Draft, Off. of Rsch. and Dev., at Ixxxviii (Mar.
2023) (“Draft ISA™), at IS-101, https://ordspub.epa.gov/ords/eims/eimscomm.getfile?p download id=546539.
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protect children at an action level of 10 and as demonstrated by (Lanphear 2019) may even result
in elevated IQ loss for children aged 5-10 years old.

These harms also will not be evenly distributed. Black children have the highest median
blood lead levels. .'® Children living in homes below the federal poverty line had higher blood
lead levels than children living above the poverty line, and Black children living below the
poverty line had markedly higher blood lead levels than children in any other demographic
reported.!” Those disparities are not surprising since people of color are more likely to live in a
home with a lead service line, and Black children are more likely to live in a home with lead
paint.'®

A 10 ppb LAL also unnecessarily exposes tens of millions of older children and adults to
the risk of harm. Sixty-one million people in the country are served by water systems with 90th
percentile lead levels above 5 ppb lead; and 186 million people are served by drinking water
systems with 90th percentile lead levels above 1 ppb.!® All of those people are at risk of harm
from exposure to lead in their drinking water.

While the proposed rule’s 10-year mandate for the removal of lead service lines by most
systems, if fully implemented, would be a major step forward, that mandate will not obviate the
need for other measures to protect health like CCT, public education, and point of use devices
that would be triggered by a LAL exceedance. As discussed earlier, the proposed 10-year
mandate contains many loopholes, some of which will allow certain water systems to take
decades to remove all service lines and others that will permit and/or result in many lead services
lines not being removed at all.?? As discussed in the CCT section of these comments, those
loopholes and several other reasons make CCT following a LAL exceedance necessary to protect
health.?! The LCR’s LAL is a significant driver for reducing lead exposure, and setting a 10 ppb
LAL rather than a significantly lower LAL, would not “prevent known or anticipated adverse
effects on the health of persons to the extent feasible.”?

ii. Lowering the LAL below 10 ppb is feasible

Lowering the LAL to significantly below 10 ppb is also feasible. EPA explains in the
proposed LCRI how it chose 10 ppb to be the new LAL.** The primary reason EPA selected 10
ppb was because it “is supported by past CCT performance data as being generally representative
of OCCT.”** EPA states that a 5 ppb LAL “would not be considered generally representative of

16 Indicator B2, Table in ACE: Biomonitoring — Lead, EPA, https://www.epa.gov/americaschildrenenvironment/ace-
biomonitoring-lead#B2; Rocha, A., & Trujillo, K. A. (2019). Neurotoxicity of low-level lead exposure: History,
mechanisms of action, and behavioral effects in humans and preclinical models. Neurotoxicology, 73, 58-80.

7 Id.

1886 Fed. Reg. 71,574-01, 71,575; Yeter et al., Disparity in Risk Factor Severity for Early Childhood Blood Lead,
supra note 4 (https:// www.ncbi.nlm.nih.gov/pmc/articles/PMC7084658/).

19 See Kristi P. Fedinick, Millions Served by Water Systems Detecting Lead, NRDC (May 13, 2021),
https://www.nrdc.org/resources/millions-served-water-systems- detecting-lead.

20 See Sections 2.A, 2.C., and 2.D of our comments.

21 See Section 10.A of our comments.

2242 U.S.C. § 300g-1(b)(7)(A).

23 88 Fed. Reg. at 84,939-41.

24 Id. at 84,939.
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optimized conditions for systems with LSLs.”?* But that is not the applicable test. The Final
Rule must be a rule that prevents adverse health effects to the extent feasible.? And as discussed
earlier, a treatment technique is “feasible” if it is achievable “with the use of the best technology,
treatment techniques and other means which the Administrator finds . . . are available (taking
cost into consideration).”’ As interpreted by EPA and the D.C. Circuit Court of Appeals,
“feasible” means “technically possible and affordable,”?® “by large metropolitan or regional
public water systems.”?’

EPA has extensive evidence and its own analyses demonstrate that LALs lower than 10
ppb are technically possible and affordable by large metropolitan or regional public water
systems. Indeed, according to EPA’s calculations, over two-thirds of water systems already have
achieved and would continue to achieve 90th percentile lead l